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WoopBRIDGE vs. WooDBRIDGE, guardian, e¢ al. 


. When an estateis to be kept together for a longer time than twelve 
months, and there are no debts to pay, the widow, or widow and 
minor children, or minor children, as the case may be, are entitled 
to a continuance of the year’s support. Section 2572 of the Code 
must be construed together with section 2571; and, so construed, it 
was not intended to deprive the family of a year’s support in case 
there should not be both a widow and minor children. 

2. Where an estate was to be kept together for more than a year, 
and the widow applied for a continuance of the year’s support, 
that she failed to allege that there were no debts to be paid did 
not render the petition demurrable. The existence of debts which 
would prevent the granting of a continuance of the support, was 
matter proper for defence against the application. 


December 2i, 1833. 


Year’s Support. Before Judge Apams. Chatham Su- 
perior Court. March Term, 1883. 


Reported in the decision. 


W. D. Harpen; Geo. A. Mercer, for plaintiff in error.. 
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Woodbri¢ge vs. Woodbridge, guardian, et al. 


CuisHoLmM & Erwin; Garrarp & MELpriM, for defend- 
ants. 


BLANDFORD, Justice. 


The plaintiff in error, as the widow of Wylly Wood- 
bridge, applied to the ordinary for a twelve months’ sup- 
port for herself out of the estate of her deceased husband ; 
she alleged that the estate had been kept together for 
three years; she also asked for an allowance for each year 
the estate had been so kept together. She showed by her 
petition that there were no minor children, and did not 
allege that there were no debts to be paid. An appeal was 
taken from the judgment of the ordinary to the superior 
court. The defendants demurred to the petition, and the 
court below sustained the demurrer to all of said petition, 
except a twelve months’ support for one year, and dismissed 
the same as to the second and third years. The plaintiff 
excepts to this ruling, and now here assigns the same for 
error. 

1. It is contended by defendant in error that, under the 
act of 1865 and 1866, p. 31, Code §2572. unless there be 
a widow and minor children, the widow, where there 
are no minor children, or the minor children where there 
is no widow, is and are not entitled to the benefits of the 
provisions in this statute; that is, the widow alone, when 
there are no minor children, or the minor children when 
there is no widow, is and are not entitled to be supported 
out of the estate of the deceased husband or father for a 
longer period than twelve months, and not to a year’s sup- 
port for each year the estate may be kept together, as pro- 
vided in this section of the Code. This section must be 
construed with reference to other statutes and sections of 
the Code upon the subject of year’s support for the family 
of a deceased person. The title of the act of 1865-6, 
which has been codified under section 2572, is to add an 
additional .clause to §2531 of the Code, which is now §2571. 
In §2571 of the Code it is declared that, among the neces- 
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sary expenses of administration to be preferred above all 
other debts, is a provision for the support of the family, 
to be ascertained, etc., and it is therein provided: “ Upon 
the death of any person * * * leaving a widow, or a widow 
and minor child or children, or minor child or children 
only, it shall be the duty of the ordinary,” ete. The 2572d 
section being but an amendment to §2571, which embraces 
the acts of 1838, Cobb’s Digest, p. 296; act 1850, Jd., 
297; acts of 1853-4, p. 34; acts of 1855-6, 148; acts of 
1860, p. 33; 1862 and 1863, p. 30; acts of 1866—we are 
satisfied that the words “widow and minor children” used 
in §2572, means widow or a widow and minor child or 
children, as used in §2571 of the Code. To give the sec- 
tion the construction contended for by counsel, would be 
to deny the helpless minor children of a deceased person, 
who had not only lost their father but their mother also, 
the benefits of this act of 1865 and 1866, the policy of 
the law being to make provision for the support of the 
families of deceased persons while their estates are being 
kept together, whether such families are composed of a 
widow only, or a widow and minor child or children. 

2. It is also urged that, inasmuch as the plaintiff failed to 
allege in her petition that there were no debts to be paid 
by the estate of her deceased husband, the courts did 
right to sustain the demurrer. We do not think so. If 
there were debts to be paid, and if an allowance to the 
widow for her support for a longer time than twelve months 
should interfere with and prevent the payment of such 
debts, then this is a matter of defence which any creditor 
of the estate might make; or probably the administrator 
might also urge this defence; but if the estate, under the 
facts, should prove sufficient to pay off the debts and also 
provide a reasonable support for the widow during the 
time the same may be kept together, then the widow is 
entitled to such allowance. Whether the estate has been 
kept together or not, or whether there has been a distri- 
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bution of this estate, depends upon the facts to be deter- 
mined by the jury on another trial. The judgment of the 
court below is reversed, upon the ground that the court 
erred in sustaining the demurrer to plaintiff's petition. 


Judgment reversed. 


FREEMAN vs. THE STATE OF GEORGIA. 


. The charge in this case, as a whole, was full and fair, and covered 
every possibie theory of the defence set up. 

. On a trial of a defendant for murder, it is the duty of the court to 
give to the jury the definition of each grade of homicide, and also 
the law of justifiable homicide, provided the testimony will author- 
ize it; but where there is no evidence whatever on which the jury 
could base a verdict finding defendant guilty of involuntary man- 
slaughter, a failure to charge on that subject is not error. 

(a.) The evidence shows a plain case of murder. 

(b.) Every person is presumed to intend the natural and necessary 
consequences of his acts. 

3. Although there may be a mutual intention and agreement to fight, 
yet if one of the disputants kill the other with malice, it is murder. 

(a.) There was no evidence on which to base acharge as toa mutual 
intention or agreement to fight, and such a charge should have 
been refused. 

4. There was no error in charging that the presumption of innocence 
remained with the defendant until overcome by evidence showing 
his guilt beyond a reasonable doubt. . 

November 13, 1883. 


Criminal Law. Charge of Court. New Trial. Before 
Judge Branuam. Floyd Superior Court. March Term. 
1883. 


Reported in the decision. 


Wricut, Meyernarpt & Wriaut, for plaintiff in error. 


J. I. Wrieut, solicitor general; T. W. ALEXANDER, for 
the state. 
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Hatt, Justice. 


The prisoner and deceased, confined in the chain-gang 
of Floyd county, were engaged in working the road, the 
latter digging up dirt with a pick, and the former throwing 
it into a cart with a shovel, when an altercation arose. The 
prisoner accused the deceased of being in his way ; alleged 
that this was frequent. The deceased repelled the accusa- 
tion, using, according to some of the witnesses for the de- 
fence, coarse and vulgar language, and threatening to stick 
his pick in the rumps of some of his fellow-prisoners. He 
made no demonstration to that end ; got back three or four 
feet out of the prisoner’s way, and went on with his work. 
At this point, the prisoner struck him on the temple with 
the spade and felled him to the earth, and after he was 
down, immediately repeated the blow with the blade of 
the spade, which struck him near the top of the head. He 
died almost instantly from the wounds, each of which was 
shown, by the surgeon who made the examination, to have 
been mortal. 

Under this testimony and the charge of the court, the 
jury found the prisoner guilty of murder, and he was sen- 
¢‘enced to death. A motion was made for a new trial, and 
was refused by Judge Branham, who presided at the hear- 
ing of the same, the case having been tried by Judge 
Stewart. 

Besides the usual grounds of the motion for a new trial, 
error was alleged to have been committed in the charge 
given to the jury, 

(1.) “Because the court failed and neglected to give in 
charge the law concerning involuntary manslaughter, 
thereby excluding from the consideration of the jury all 
the evidence that might have shown, or tended to show, 
that defendant was guilty of that offence, and was not 
guilty of murder.” 

(2.) In charging that, although the parties had a mutual 
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intention and agreement to fight, yet, if the killing was 
done with malice, it would be murder.* 

(3.) In charging, when the defendant filed the plea of 
not guilty, he was presumed to be innocent, a presump- 
tion which remained and continued with him through the 
case, unless it should be overcome by evidence. If the 
evidence failed to overcome such presumption and to 
satisfy the jury, beyond a reasonable doubt, that he was 
guilty, they should not convict; but if it showed him 
guilty of murder or manslaughter, they would find him 
guilty of the offence shown; but otherwise, not guilty at 
all. 

The error assigned on this charge is that the last sen- 
tence is “too strong,” and tended “to mislead the jury as 
to their duty to find the defendant guilty of murder or 
manslaughter ;” by which we understand that it with- 
drew from their consideration any circumstances in evi- 
dence which would have authorized them to find a verdict 
convicting the defendant of involuntary manslaughter. 

Neither of these grounds is verified by the judge who 
presided at the trial, and from his charge, which was writ- 
ten out at length, filed in the case and comes up as a part of 
the record, the two last grounds of the motion require cor- 
rection. to make them conform precisely to what was 
charged. 

1,2. The charge, as a whole, was full and fair and covered 
every possible theory of the defence set up. No right to 


*The language of the charge was as follows: “Now, gentlemen of the jury, if 
these parties met together and an altercation occurred, and there was a mutual 
agreement and intention and purpose to fight, and one slew the other—for instance 
if they met together,—it is for you to say if they were working together, and words 
arose and they agreed mutually to fight, if one had a shovel and the other a pick or 
axe or any other instrument, and one was killid, it would either be murder or 
manslaughter, depending upon whether there was malice or not If the killing 
was done under a sudden impulse of passion, it would be manslaughter, although 
they had a mutual intention and agreement to fight; but if a killing occurred, and 
if the killing was done with malice, it would be murder. If you believe that the 
parties had a mutual agreement to fight, and under a sudden heat of passion the 
defendant killed the deceased, he would be guilty of manslaughter; but if you be- 
lieve he did it with deliberati mn and malice, it would be murder.’”’ The other 
charge is substantially stated in the next ground of error. (R) 
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which the defendant was entitled, was withheld; justice 
was meted out to him liberally and mercifully. The evidence 
made a very plain case of murder. There is nothing in the 
evidence which would authorize the jury to conclude that 
the prisoner killed the deceased without any intention to 
do so, or to show that the killing was involuntary; and 
even if it could be inferred, from the facts in evidence, 
that it was not the purpose of the defendant to kill, yet it 
happened in the commission of an unlawful act, which, in 
its consequences, naturally tended to destroy life, if in- 
deed it was not a felonious assault, which would have sub- 
jected the party to imprisonment in the penitentiary in 
ease death had not ensued, in either of which events it 
was murder under the law. Code, §4337. 

Persons are presumed to intend the natural and neces- 
sary consequences of their acts. Here was an assault with 
a weapon likely to produce death, without any legal ex- 
euse or necessity for making it. It was murderous and 
persistent. After the deceased had received one mortal 
blow, another was given. A command to desist from the 
second blow was unheeded or disregarded. This persist- 
ence indicates the original wicked purpose too plainly to 
leave room for doubt. 

The court did not err in refusing to submit to the jury 
the law as to involuntary manslaughter. There was no 
aspect of the evidence that made it applicable to the case. 
In Teal’s case, 22 Ga., 75, 76, 83, 84, the law upon this 
question was thus laid down: “On a trial of a defendant for 
murder, it is the duty of the court to give to the jury the 
definition of each grade of homicide, as regulated by the 
penal Code; and also of justifiable homicide, provided the 
testimony will authorize it. If it be apparent, however, 
that the defendant is guilty of murder or voluntary man- 
slaughter, or is not guilty, it is not error in the court so to 
charge.” Lumpkin, J., delivering the opinion, said : “Error 
is assigned because the court did not charge the jury as to 
involuntary manslaughter. Is there a particle of proof to 
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authorize such a charge? In Davis vs. The State, 10 Ga., 
101, citing the previous case of Holder vs. The State, 5 
Ga., 441, this court did say that, in view of the facts dis- 
closed by the record, “the court below ought to have given 
to the jury the definition of murder, voluntary manslaugh- 
ter and the two grades of involuntary manslaughter, and 
also the definition of justifiable homicide, and left it to them 
to find under which definition it fell, and not to have in- 
structed the jury that they must find the defendant guilty 
of murder, voluntary manslaughter, or not guilty. Could 
we say the same thing here in view of the facts disclosed 
in this record. * * * * It was, then, as- the court 
stated, either murder or voluntary manslaughter, or justi- 
fiable homicide. And so the jury was obliged to find. 
And such was the ruling of this court in Boyd vs. The 
State, 17 Ga.,193. * * Wehold that the charge should 
apply to the case by the pleadings and the proof; and 
that, in just such a case as this, to charge the jury as to 
the crime of involuntary manslaughter would have been 
as inapplicable to the case as to have instructed them as 
to the law of arson or robbery.” Dozier vs. The State, 26 
Ga., 156; Choice vs. The State, 31 Ga., 424; Washington 
vs. The State, 36 Ga., 222; Hill vs. The State, 41 Ib., 485, 
504, 505; Brown vs. The State, 25 1b., 200, 215, 216; 
Durham vs. The State, February term 1883, in MS.; 
Jones’ case, 65 Lb., 148; Wynne’s case, 56 Jb., 113; 
O Shields, 55 Ib., 697; Brassel’s case, 64 [b., 319; Hoop- 
er’s case, 52 Lb., 607, 611. 

3. The defendant’s counsel requested the court to charge 
the law applicable to cases of mutual intention or agree- 
ment to fight, which he did. He should have declined to 
charge upon this subject; there was no evidence upon 
which such a charge could have been based. Thompson’s 
case, 55 Ga., 48, 50. The charge given, that if the 
killing, in cases of mutual agreement to fight, was done 
with malice, it was murder, was not error, even under the 
ruling in Gann’s case, 30 Ga., 67, 72, 73. 
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4. What possible error there was in charging the jury 
as to the presumption of the defendant’s innocence until 
the presumption was overcome by proof showing his guilt, 
beyond a reasonable doubt, we are unable to perceive. 

Judgment affirmed. 










Banks ve. Hunt et ail. 






Where, in an attachment case, a garnishment was served and an an- 
swer filed, the plaintiff might traverse the same at the term when 
it was made; but this is not imperatively required, and he could 
traverse the answer ata subsequent term before an order had been 
taken discharging the garnishee. 

(a.) This differs from a traverse of the ground of an attachment. 
The latter is a dilatory plea or a plea in abatement, and must be 
filed at the first term. 

(b.) The bare fact of answering and admitting indebtedness or effects, 
does not discharge the garnishee. He should pay the money into 
court or deliver the effects to the sheriff, to entitle him to a dis- 
charge; and these facts should clearly appear by the proceedings 
in the case. When this is done in open court, and his discharge 
moved for, if the plaintiff is dissatisfied with the answer, he may 
traverse it. 

(c.) It will not avail the garnishee that the fund which he admits hav- 

ing may not be subject to the garnishment because of being daily 

wages due to the defendant asa mechanic. When the money is 
paid into court, the defendant may claim his exemption or waive 
his right thereto; and the plaintiff has the right to contest the 
fact that the fund arises from such source.* 


QO. tober 9, 1883. 





















Garnishment. Practice in Superior Court. Debtor and 
Creditor. Wages. Before Judge WiLLIs. Muscogee Su- 
perior Court. May Term, 1883. ' 






Banks sued out an attachment against Hunt, November 
18, 1881, which was executed by service of summons of 
garnishment on Tilman, the same day. The declaration 
in attachment was filed December 5, 1881, in the usual 


*Compare Pioneer Co-operative Co. vs. Eagle, etc. M’f’ng Co., 67 Ga., 88; Smith, 
constable, vs. Johnston, (September Term, 1883.) 
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form, returnable to the May term, 1882, of Muscogee su- 
perior court. At that term Tilman filed his answer ad- 
mitting indebtedness, but showing that it was for daily 
wages due defendant, and that besides this he was not 
indebted otherwise and had no other property or effects 
belonging to him. At the November term, 1882, before 
judgment was taken against defendant in attachment, 
plaintiff in attachment traversed the answer, denying its 
truth, alleging indebtedness and that it was not exempt as 
daily wages. An issue was formed on the answer and 
traverse, Which came on for a hearing at the May term, 
1883; on motion of counsel for garnishee, the traverse 
was stricken, on the ground that it was not filed until after 
the term of court at which the answer was made. Plain- 
tiff in attachment excepted. 


J. M. Russewz, for plaintiff in error. 


McNem. & Levy, for defendants. 


Hat, Justice. 


The question made by this record is, whether the answer 
of a garnishee under an attachment can be traversed at a 
term of the court subsequent to that at which his answer 
was made, and before an order has been taken discharging 
him. The answer may be put in at the term of the court 
at which he is required to appear, but if he fails to appear 
at that term and make answer, the case stands continued 
until the next term, when, if he again fails to answer, the 
plaintiff may, on.motion, have judgment against him for 
the amount of the judgment he may have obtained against 
the defendant in the attachment, or so much thereof as 
may remain unpaid at the time the judgment is rendered 
against the garnishee, and the court may continue the case 
until final judgment is rendered against the defendant. 
Code, §3304. This would seem to authorize judgment to 
be rendered against the defendant in attachment before 
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judgment goes against the garnishee. This order of pro- 
ceeding has been sanctioned by this court, though it re- 
fused to interfere with the practice that prevailed in one 
of the circuits of the state, which required the issue on 
the traverse of the garnishee’s answer to be tried before the 
suit against the principal debtor was tried. Wilson vs. 
The Bank of Louisiana, 55 Ga., 98. That the garnishee’s 
answer is in time, if made on the first day of the second 
term after service of the summons, has been expressly de- 
cided in cases of attachment. 60 Ga..554. If the plain- 
tiff is satisfied with the answer, judgment may be entered 
against the garnishee for the indebtedness admitted, and 
if effects are returned, they must be delivered to the sheriff 
and disposed of by him, under order of the court. Code, 
§3405. But if the plaintiff is not content with the answer 
of the garnishee, he may, at the term of the court to which 
the return is made, traverse the same, and tlie issue formed 
upon such traverse shall be tried at the same term, unless 
cause is shown fora continuance. /6.,§3406. It is insisted 
that this statute imperatively demands that the traverse 
shall be made and the issue formed thereby shall be tried 
at the term of the court to which the garnishee’s answer 
is made, and not thereafter, and if this is not done, the 
plaintiff in attachment is bound: by the answer; and this is 
likened toa traverse by the defendant of the grounds upon 
which the attachment issues, which must.always be filed at 
the term to which the attachment is returnable, and not 
thereafter, (Code, 3312), and also to the term of the court 
at which the declaration in the attachment must be filed. 
Code, §3308. The analogy between these cases and the 
one under consideration, if it: exist at all, is very incom- 
plete and remote. The traverse of the ground upon which 
the attachment issues is an. objection to the pleading; 
more precisely stated, “it: is a plea to the writ,” (56 Ga., 
375), and is certainly adilatory plea, or plea in abatement, 
which must always be filed at the firstterm. Code, §3464. 
So, in the other case, an attachment can no more proceed 





744 SUPREME COURT OF GEORGIA. 


Banks vs. Hunt et al. 


to judgment without a declaration filed on it at the term 
of the court to which it is returnable, than could an ordin- 
ary suit unless the declaration had been filed twenty days 
before the term to which the snit was made returnable. 
The application of either of these rules to the traverse of 
a garnishee’s answer is not very apparent; that goes to the 
very merits of the action, and may be filed at any time 
during the pendency of the suit, like any other plea to the 
merits, which has been omitted, and upon precisely the 
same terms of other pleas of like character in other cases. 

The bare fact of answering and admitting indebtedness 
or effects does not discharge the garnishee; he should pay 
the amount of the indebtedness admitted into court in the 
one instance, and in the other should turn over the effects 
in hand to the sheriff, in order to entitle him to a discharge, 
and these facts should clearly appear by the proceedings 
inthe case. When this is done in open court, and his dis- 
charge is moved for, if the plaintiff is dissatisfied with the 
answer, he may traverse it. It may, perhaps, not avail 
him that the fund to which he answers as being in hand 
may not be subject to the garnishment, because of its be- 
ing daily wages due the defendant as a mechanic. When 
paid into court, the defendant, if he sees proper so to do, 
may claim its exemption from the garnishment on that 
ground, or he may waive his right to have it exempted, and 
the plaintiff has the right to contest the fact that the fund 
returned as in hand arises from daily wages due the de- 
fendant as such mechanic. 

In any view that we can take of this case, we think 
there was error in refusing to allow the plaintiff in attach- 
ment to traverse the garnishee’s answer at the time he 
proposed so to do; of course he should have been required 
to file it upon the terms and conditions that all other 
amendments to pleadings are allowed. We decide the 
broad question that he had the right to file it at the time 
he made his application, which right seems to have been 
denied him. 

Judgment reversed. 
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INGRAM vs. FISHER. 






Where a plaintiff in ejectment relied upon a deed which described 
the land only by the numbers of the lots, but not by metes and 
bounds, it was admissible for the defendant to prove by parol that, 
prior to the sale to plaintiff, a road had been opened on the south 
of said lots ; that they only extended to the road, and that, before 
the plaintiff bought, defendant had shown him the boundaries of 
the land extending to the road on the south. Such evidence did 
not contradict the deed, but identified the land conveyed by it. 
December 21, 1883, 











Evidence. Deeds. Title. Before Judge Apams. Mce- 
Intosh Superior Court. November Adjourned Term, 1882. 






Reported in the decision. 






Fraser & Wiison, by W. G. Cuartton, for plaintiff in 
error. 






LestER & RAVENEL, for defendant. 






BLANDFORD, Justice. 










This was an action of ejectment, brought by plaintiff 
against defendant, for the recovery of lots of land, num- 
bers 9, 10 and 11, in McIntosh county. The jury, on the 
trial, found for the defendant. Plaintiff moved for a new 
trial on several grounds. The court overruled the motion, 
and plaintiff excepted, and assigned as error the refusal 
to grant said motion. 

On the trial of said cause, plaintiff introduced a deed 
from Chas. Spalding to said lots, made to said Fisher, with 
a plat thereto attached ; also a deed from Fisher to plain- 
tiff to said lots, without any description of boundaries, or 
number of acres mentioned therein. The defendant then 
offered to prove that, before plaintiff purchased said land, 
he showed him the boundaries of the same; that, on the 
south of said lots, a certain road had been opened, and 
that said lots only extended to said road. The plain- 
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tiff objected to the admission of said evidence. The 
court overruled said objection, and this is the main excep- 
tion now urged. 

This testimony was admissible. It did not tend to con- 
tradict, add to, or vary, the deed from Fisher to Ingram. 
That deed did not describe the lands conveyed other than 
certain numbers therein set forth. The testimony admitted 
showed the lands and their boundaries, described in the 
deed. This evidence was admissible to show what land 
had been conveyed by the deed from Fisher to Ingram, 
and it is manifest, from the evidence, that Ingram only 
purchased the lands mentioned by numbers or bounded by 
the road which had been laid out and opened by the de- 
fendant before the sale. 57 Ga., 109; 48 Zb., 179; 19 
Pick., 250; 35 Ga., 290; 16 /b., 141. 

The judgment of the court below, refusing the new trial, 
is affirmed. 

Judgment affirmed. 


WEEMS, trustee, vs. COKER. 


. Upon the trial-of an issue formed on the foreclosure of a mortgage, 
it was necessary to show that the debt due by the defendant to the 
plaintiff was still outstanding and unsatisfied. Therefore, where 
an issue was formed upon the foreclosure of a mortgage given to 
secure a negotiable note, upon the trial it was necessary to intro- 
duce the note, or satisfactorily account for its absence ; and where 
neither was done, a non-suit should have been granted, on motion 
therefor. 

. A chancellor may grant power to a trustee at chambers to mort- 
gage the trust estate, on a proper proceeding for that purpose. The 
power to allow a sale includes the power to allow a mortgage. 

.) The case of Iverson et al. vs. Saulsbury, Respess & Co., 68 Ga., 
790, reviewed; the majority decision reversed, and the dissenting 
opinion of Jackson, C. J., approved. 
. The evidence in regard tothe beneficiary alleged to be non compos 
mentis is too meagre to warrant a decision as to her rights. No 
separate defence was made as to her. 
-) As a new trial will be had, the pleadings can be so amended as 
to protect her rights, and admit proof on all the questions essen- 
tial to that end. 

October 2, 1883. 
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Mortgage. Trusts. Sales. Equity. Before Judge 
Roney. Lee Superior Court. March Term, 1883. 


Reported in the decision. 


B B. Hrtytoy, for plaintiff in error. 
Hawkins & Hawkins, for defendant. 


HALL, Justice. 


This was a proceeding to foreclose a mortgage. In 
response to the rule nzsi, calling on the defendant to show 
cause why he should not pay into court the money due on 
the mortgage, or, in default thereof, why the equity of 
redemption in and to the premises should not be barred 
and foreclosed, he replied that the mortgage was made by 
a trustee, in pursuance of an order granted at chambers: 


by the judge of the superior court; that such judge had 
no authority to make the order at chambers, and that the 
mortgage thus executed was void and of no effect ; and 
upon the issue formed, the case was submitted to a jury. 
The plaintiff introduced his mortgage to the jury, and 
closed his case. The defendant thereupon moved a non- 
suit, because the note the mortgage was given to secure 
was not forthcoming, and its absence had not been ac- 
counted for. This motion was refused, and the defendant 
excepted. ; 

1. We must presume that, when the rule nisi was grant- 
ed, the court had before it evidence that the debt for which 
the mortgage was given, was still outstanding and unsat- 
isfied. At the trial of this issue, that was the important 
fact to be shown. The debt was the principal and the 
mortgage the incident; the non-existence of the former, | 
or its extinction, was the destruction of the latter. If the 
mortgage was material to determine the issue submitted, 
surely the note upon which it was founded, and without 
which it had neither force nor vitality, was material. It. 

v 70-48 
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was demanded by the motion made; oyer was, in effect, 
craved ; and it should have been produced, or its absence 
accounted for. The proceedings in the case show that 
the note was negotiable, and the plaintiffs failure to pro- 
duce it, or to give any account of it when called upon to 
do so, would warrant the conclusion that he had ceased to 
control it. Ifit was in the hands of an innocent bona fide 
holder, the defendant would not have been protected in a 
suit brought upon it, by such a transferee, and could not 
have successfully defended himself against such a suit. It 
is apparent, from what transpired on the trial, that this 
note was not present, and that the foreclosure of the mort- 
‘gage was granted in its absence. In the face of the facts 
disclosed by this record, it would be going too far to pre- 
sume that this proceeling was regular, and that the court 
had before it this paper when the judgment of foreclosure 
~was entered. To permit a judgment to go, in the absence 
‘of proof of the indebtedness on which the mortgage is 
founded, would be to sanction an unauthorized and, as it 
seems to us, a dangerous practice. When attention was 
ecalled to the fact that the note had not been introduced, 
and the motion in question was made, if the note had been 
present, or if it had been in the custody, or under the con- 
‘trol of the plaintiff, and absent for any cause, or if it had 
‘been lost or destroyed, an announcement of either of these 
facts would have satisfied the defendant’s objection and have 
let in other proof of its existence, or have furnished ground 
‘for such a disposition of the case as would have protected 
the rights of the parties. To entertain the idea that coun- 
sel were experimenting to see if this foreclosure could not 
be had upon inadequate testimony, by withho'ding any 
portion of it under their control, wou‘d be a reflection upon 
their fairness and intelligence, which we are unwilling to 
indulge, and which it would not be proper to make. The 
statute (Code, §3964), expressly provides that the respond- 
-ent to a rule for foreclosure “may set up and avail him- 
self of any defenee which he might lawfully set up in an 
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ordinary suit, instituted on the debt or demand secured by 
such mortgage, and which goes to show that the applicant is 
not entitled to the foreclosure sought, or that the amount 
claimed is not due.” 

Could there be a more conclusive defence to the fore- 
closure than that the party prosecuting it was not the 
holder of the debt or demand secured by the mortgage, 
which he failed to produce when called on, and offered 
nothing to show that he controlled it, or to explain why it 
was not forthcoming at the trial? Surely, it will not be 
contended that judgment could be rendered in an ordinary 
suit upon this demand, without the production of some 
evidence of its existence, and the right of the plaintiff to 
control it. 

On this exception the judgment of the court below must 
be reversed. 

2. The next question presented for our determination 
is, whether the judge of the superior court has power, by 
an order made at chambers, upon a petition regularly pre- 
sented by all the proper parties, to incumber a trust estate 
by authorizing the execution of a mortgage upon it? It is 
conceded that he has jurisdiction to order a sale, but 
it is said that this power does not include the power 
to direct a mortgage; and so it was ruled by a ma- 
jority of this court, in Jverson et al. vs. Saulsbury, 
Respess & Co., 68 Ga., 790. The Chief Justice, however, 
delivered a dissenting opinion in that case, to which he 
adheres, and in which the other members of the court concur. 
It is the unanimous judgment of this court that the dis- 
senting opinion contains the law of the question; that 
the power to order a sale includes the power to order a 
mortgage; and that the judgment of the court in that case 
be, and the same is, hereby overruled. Those who were 
cotemporaneous with the passage of the act ef 1853-4, 
placed upon it the construction now givén, and for nearly 
thirty years previous to the decision above referred to, the 
courts of the state, as far as we have been able to ascertain, 
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acted upon that construction, and passed just such orders 
as that now in question. It is settled, and so laid down 
in all the elementary treatises, that, where power is given 
to raise money to pay debts, or remove incumbrances by 
a sale, the power is well executed if the money is raised 
upon a mortgage. 1 Sugden, Powers, 513, 485; Hill on 
Trustees, 475; Lewin on Trusts, 416, and many others that 
might be cited. They all refer to Mills vs. Banks, 3 P. 
Wms. 1, as the leading case upon the subject. It is cer- 
tainly the earliest that we have found, having been deter- 
mined in 1724. Lord Macclesfield, who delivered this 
judgment, was reviewing, on a rehearing, the decision of 
his predecessor, Lord Cowper, who had ordered this mort- 
gage and said that he “should not have made the Gecree, but 
the same having been made, and this being a rehearing, 
as it isin the discretion of the court whether they will 
grant a rehearing, it is equally so whether they will do 
anything thereon. Moreover, when an infant’s money 
has been lent, under a decree and by the approbation of 
a master, for the. court to make another decree, setting 
aside this security, would be to make the court fight 
against itself and act inconsistently. * * * The court 
never gives any aid against a purchaser or mortgagee with- 
out notice. This is a stronger case; for, though here is 
notice of the settlement, here is also notice that the court 
has declared and decreed that the term thereby raised, 
and the trusts declared concerning the same, empower the 
trustees to sell the premises for raising the money; and a 
power to sell implies a power to mortgage, which is a con- 
ditional sale.” 

In this state, the judge of the superior court, as chan- 
cellor, has jurisdiction over the sale of trust estates, upon 
a petition at chambers, and a decree rendered upon such 
a petition is as valid and as little liable to attack as it 
would be had it been made in open court by the judge 
and jury, upon a bill filed for the purpose. It should 
afford protection to a purchaser under it. 
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We do not find anything in Mrs. Weems’ marriage set- 
tlement, as was insisted by the able counsel for the de- 
fendant in error, that would authorize this transaction. 
She and her husband jointly have the right to use the prop- 
erty for the support of themselves and family, without ac- 
count to the trustees, and the latter are empowered, with 
her written consent, to sell for investment. <A sale or 
mortgage to raise money for the support of the family, or 
for the improvement and use of the trust estate, would 
not be a proper execution of either of these powers. 

3. It is insisted by counsel for plaintiff in error, that the 
chancellor had no authority to order Miss Ingram’s portion 
of this land and stock to be mortgaged, because she is non - 
compos mentis, and her property is not held in trust in 
such a sense as would give him jurisdiction over it. No 
separate defence was made for her to this proceeding for 
foreclosure, and the evidence is entirely too meagre to 
enable us to pass upon the questions raised. There are 
intimations in this record that her mother was her guar- 
dian; whether she was her guardian as a minor, or as an 
adult non compos mentis, does not appear. This property 
was conveyed to another person for her use. Whether she 
was then under age, or had attained her majority and was 
under disability, is equally doubtful, from the facts in this 
record. As this case goes back for another hearing, the 
pleadings may be so amended, if deemed advisable, as to 
protect her rights in the premises, and to admit proof on 
all questions essential to that end. None of the questions 
in this case could be made on the motion in arrest of judg 
ment. The documents on which it was based formed no 
part of the record ; they were a part of the proof, and the 
motion is necessarily founded on errors in the record. 

Judgment reversed. 
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Goope vs. THE STATE OF GEORGIA. 


Where a defendant was tried and acquitted under an indictment charg- 
ing him with larceny from the house and alleging the ownership 
of the house and of the goods stolen to be in the prosecutor, and 
was subsequently arraigned under another indictment for larceny 
from the house, alleging a different ownership of the house, and of 
the goods stolen, and a different day on which the offence was com- 
mitted, a plea of autre fois acquit, setting out fully the first indict- 
ment and the proceedings had thereunder, and averring that the 
transactions embraced in both indictments were one and the same, 
was good and should not have been stricken on demurrer. 

.) The facts in this case are the reverse of those in 63 Ga., 307. 

) The first indictment does not appear to have been defective. 
The place of the larceny was stated with sufficient certainty to 
enable the jury easily to understand, with the aid of proof, the house 
indicated ; and, though the goods alleged to belong to the prosecu- 
tor in fact belonged to a firm of which he was a member, he had 
a right to their custody. Even if theindictment did not fully and 
accurately describe these circumstances, it would not prevent the 
defendant from pleading former acquittal. 


November 6, 1883. 
Criminal Law. Former Acquittal. Verdict. Before 


Judge Branuam. Henry Superior Court. April Term, 
1883. 


Richard Goode was indicted for larceny from the house, 
and was acquitted. The body of the indictment was as 
follows: 


“The grand jurors * * * charge and accuse Richard Goode, 
of the county and state aforesaid, of the offence of larceny from the 
house ; for that the said Richard Goode, on the first day of Septem- 
ber, in the year 1880, in the county aforesaid, did then and there, 
with force and arms, the house of one R. T. Harper, there situated, 
did enter in the daytime, and after having entered, two hams of 
bacon of the value of ten dollars, one hundred and ten dollars of 
United States treasury notes, or national bank bills, of the denomi- 
nation of twenty, ten, five, two and one dollar bills, of the value of 
one hundred and ten dollars, ten dollars in silver coin in dollars, half 
dollars, quarters and ten cents, of the personal goods of the said R. 
T. Harper, in said store-house being then and there found, did 
wrongfully and fraudulently take and carry away,with the intent then 
and there to steal the same, contrary ’’ etc. 
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He was then reindicted, the second indictment charging 
that on the first day of October, 1880, defendant commit- 
ted the offence of larceny from the house. The ownership 
of the house was alleged to be in Mrs. M. E. Harper, and 
that of the goods stolen to be in Harper & Turner, a firm 
composed of R. T. Harper and G. F. Turner, doing business 
in the house. Defendant pleaded autre fois acquit, alleg- 
ing that the two indictments were based on the same trans- 
action, and were, in fact, two indictments for the same 
crime. On demurrer, the plea was stricken, and defend- 
ant excepted. 


J. L. Tye; S.C. McDanreL; W. H. Hutsey, for plain- 


tiff in error. 
E. Womack, solicitor general, for the state. 
Hat, Justice. 


Richard Goode was indicted, tried and acquitted upon 
an indictment charging him with larceny from the house. 
The larceny was charged to have been committed in a 
house belonging to R. T. Harper, the prosecutor, and the 
goods stolen were charged to be his property. 

Upon his acquittal, he was held and another bill of in- 
dictment was preferred and found, charging him with the 
same offence, in stealing 1n a house belonging to M. E. 
Harper, the goods jointly owned by R. T. Harper & Tur- 
ner. A different day was alleged in this indictment from 
that laid in the first on which the theft was committed. 
When the defendant in this last indictment was arraigned 
and called upon to answer to it, he pleaded autre fois ac- 
quit, setting out in his plea the first indictment and the pro- 
ceedings had thereon in hec verba, and averring that the 
transactions embraced in both indictments were one and 
the same. This he offered to prove and demanded judg- 
ment upon his plea. Instead of taking issue thereon, the 
state demurred to this plea, and the demurrer was sustained, 
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and this makes the question presented for our determin- 
ation. 

It does not appear that the first indictment was defective; 
indeed the plea avers that it was not, though the larceny, 
out of which the prosecution grew, is differently set forth 
in the two indictments, as to the ownership of the house in 
which it was committed, and of the goods alleged to have 
been stolen, and the day on which the theft is charged to 
have been committed; and the discrepancies are fully ex- 
plained by the plea, and what would seem to be distinct 
transactions upon the face of the indictments are fully 
identified as one and the same larceny. 

“In all pleas of former acquittal or former conviction, 
the proof of the plea has to consist partly of matter of 
record and partly not of record. And the identity of the 
two cases is the part of the plea which it is the peculiar 
business of the evidence, which is not of record, to make 
out,” per Benning, J., Sweeny’s case, 16 Ga., 468, 469. 
Affirmed in Stringfield’s case, 25 Ga., 476, in which Me- 
Donald, J., delivered the opinion. That the demurrer ad- 
mitted the allegations in the plea, and that the identity of 
the crime charged in both indictments is therein fully and 
sufficiently set forth. has not been questioned. See a col- 
lection of all these cases on this particular subject admi- 
rably classified and arranged in Hopkins’ Penal Laws, 
$1579 to 1581, both inclusive. 

The case at bar falls within the principle settled in 
Buhler’s case, 64 Ga., 504, 505, and is controlled by it. 
There the defendant was indicted and convicted of steal- 
ing “a brindle cow, with one horn knocked off about two 
inches from the point of the horn, white spot in her fore- 
head, and white on her tail from the but about a foot, of 
the value of $10.00, the property of Peter Howell.? At 
the same term of the court the defendant had been tried 
and acquitted upon an indictment charging him with hav- 
ing stolen a small red cow with cloven hoofs, and horns, 
of the value of seven dollars, of the property of Peter 
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Howell. The acquittal on this indictment was pleaded in 
bar of the other, and it appearing that Peter Howell had 
but one cow, and that he had never prosecuted the defend- 
ant except for the stealing of the one cow, it was held that 
both indictments covered the same transaction, and that 
the acquittal on the first indictment tried barred the pros- 
ecution on the last and entitled the defendant to his dis- 
charge. 

It is true, that this court held in Morgan’s case, 63 Ga., 
307, where a burglary was charged to have been commit- 
ted in a dwelling-house of a certain woman, and it ap- 
peared in evidence that it was rented by her husband and 
occupied by him and his family, including her, and no other 
right or title to it in her was shown, the evidence did not 
‘support the indictment. Because, in legal contemplation, 
it was his house as the head of the family, and not hers.” 
Precisely the reverse of this proposition is true here; the 
store-house in which the larceny was committed, though 
belonging to the wife, was in the occupancy of the hus- 
band and his partner, who were carrying on business in it 
at the time; he had a right to its possession, and the legal 
presumption on which Morgan’s case was put did not exist 
in this case. 

The place of the larceny set out in the first of these in- 
dictments was, under our system of criminal pleading, 
sufficiently certain to enable the jury easily to understand, 
with the aid of proper proof, the house indicated. 
Code, §4628. These considerations are equally applicable 
to the misdescription of the property in the goods alleged 
to have been stolen; true, they were not the goods of the 
prosecutor only, but belonged jointly to him and his part 
ner; he was seized per my and per tout, he had a right to 
‘their custody, had them in his actual possession at the 
time, and upon conviction there would have been no dif 
ficulty in restoring them to the proper owner. Stringfield’s 
case, 25 Ga., ut supra. 

Even conceding the correctness of the position as to 
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these minor matters assumed by counsel for the state, then 
it does not follow that the defendant could not have 
availed himself of an acquittal, where he was tried upon 
an indictment that did not fully and accurately describe 
these circumstances. The indictment upon its face was 
not defective, and the only material question for consider- 
ation is, whether the transaction set out in both indict- 
ments is the same. 

The plea in this case was not demurrable, and the court 
erred in so holding. 

Judgment reversed. 


Brown vs. MouaHon. 


An entry of levy in these terms: ‘‘I have this day levied the within 
fi. fa. on lots of land numbers 308, 309, 310, 332, all levied on as 
the property of (defendant in fi. fa.,) to satisfy an execution issued 
from the 957th district of Baker county, G. M.; property pointed 
out by the plaintiff,’’ was void for want of sufficient description, 
and when offered in evidence, together with the deed based thereon, 
they were inadmissible. 

(a.) Where the sheriff, in the deed based on such alevy, sought to 
locate the land by county and district, the deed did not conform to 
the levy. 

(b.) The execution, levy and sheriff’s deed should not have been sub- 
mitted to the jury, to enable them, with the aid of such other facts 
as might have been adduced, to locate and identify the land. This 
ease differs from those in 12 Ga., 440; 59 Ib., 649, and this court 
adopts the dissenting views of Jackson, C. J., in 65 Ga., 201. 

(c.) That the execution and levy were allowed to go to the jury, was 
not an error against the claimant under them; and his adversary 
did not except thereto. 


September 18, 1883. 


Levy and Sale. Evidence. Title. Before Judge Bower. 
Baker Superior Court. May Term, 1883. 


A fi. fa. in favor of Moughon et al., for use, was levied on 
certain land as the property of E. C. Brown, and a claim 
was interposed by Mary A. Brown. 
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On the trial, claimant offered in evidence a fi. fa. against 
Brown, with an entry of levy thereon, and a sheriff’s deed 
under the sale. The entry of levy was as follows: “I 
have this day levied the within fi. fa. on lots of land num- 
bers 308, 309, 310, 332; all levied on as the property of 
Enoch C. Brown, to satisfy an execution issued from the 
957th district of Baker county, G. M. Property pointed 
out by plaintiff.” 

The sheriff’s deed contained the same description, ex- 
cept that it located the lotsas being in the 7th district of 
Baker county. These papers were rejected as a convey- 
ance of title out of defendant in fi. fa., but were admitted 
as color of title. 

The jury found the property subject, and claimant ex- 
cepted. 


A. L. Hawes, for plaintiff in error. 


R. Hosss; D. H. Pore; D. A. Vason, for defendant. 


Hat, Justice. 


The execution offered with the sheriff ’s deed to sustain 
this claim was issued from a justice’s court in Baker county, 
and levied by a constable of that county, on certain lots 
of land, giving their numbers only, without any further 
description as to their locality; the county and district in 
which they are located is not set forth in the levy, nor are 
they described as being in the possession of the defendant 
or any other person. In the deed conveying them to the 
purchaser at the sale under this levy, the sheriff under- 
takes to locate them by county and district. It is evident 
that the deed does not conform to the levy, which is so un- 
certain as to the land sold as to render it impossible from 
the description to locate it; it should have been specified in 
the levy and advertisement with such precision that it 
could have been ascertained what land it was that was 
sold. The observance of this requirement is said to be 
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specially important in the case of sheriff sales. The rule 
is an excellent one to prevent fraud and speculation at 
such sales. Such levies are void for uncertainty. The 
reasons for requiring this particularity are strongly set 
forth and amply sustained by authority in the luminous 
opinion delivered by Lumpkin, J., in Whatley vs. Doe, ex 
dem. Newsom, 10 Ga., T4. 

But it is urged in argument here that, notwithstanding 
this fatal defect, the execution and levy together with the 
sheriff’s deed purporting to convey the property sold 
thereunder, should have been submitted to the jury, to en- 
able them, with the aid of such other facts as might have 
been advanced, to locate and identify the land. Such a 
course, we think, would enhance the very evils which the 
rule was designed tosuppress. In asingle case a majority of 
this court has sanctioned its relaxation to a limited extent, 
but in that case the description of the property was per- 
haps somewhat more definite than it is in the present levy. 
The cases cited from 12 Ga., 440; and 59 /b., 649, are not 
in point. In the first, the levy described the property fully 
and accurately ; the description of the property levied on 
in the advertisement of its sale was somewhat vague and 
indefinite; and the court directed the question to be sub- 
mitted to the jury, to ascertain from the evidence whether 
the property advertised was the same as that levied on. 
In the other case, it appears that there had been irregular- 
ities in the notice given of the levy to the party in posses- 
sion, in the advertisement, etc., and the question submitted 
to the jury was whether the purchaser at the sheriff’s sale 
had notice of these irregularities. The case above referred 
to as sustaining this position, and which approaches it 
more nearly than either of the foregoing, is that of Wil- 
liams & Company vs. Hart, 65 Ga., 201, but this was not 
the judgment of a full court. Jackson, J., who delivered 
the opinion, plainly and openly dissented from the opinion 
of his colleagues, using this clear and forcible language: 
“‘My brethren think, and it is so ruled, that it is a ques- 
tion for the jury, under all the facts, (a purchaser having 
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bought it at public sale); where the rights of a purchaser 
intervene they uphold it, but before sale and purchase, all 
agreed that the levy would be insufficient. My own judg- 
ment would be that it is too vague and indefinite a descrip- 
tion to pass title to any purchaser to a house and lot in 
the village. The only description is ‘nine hundred acres 
of land in and in the vicinity of Union Point.’ It is noteven 
said that.it was known to be the property of James B. 
Hart (the defendant in execution). That sucha descrip- 
tion should authorize the sale of a dozen houses and lots, 
occupied by different families in a town, though unincor- 
porated, as well as a plantation outside the town, a steam 
saw mill, etc., would be, it seems to me, to open wide the 
door to all manner of fraud, and no man ought to buy, 
under such a levy, improved lots and houses in the town, 
and expect to hold them. The statute, Code, §3640, de- 
clares that the officer making a levy ‘shall plainly de- 
scribe the property levied on, and the amount of interest of 
defendant therein ;’ and section 3647 declares that, in the 
‘advertisement, he shall give a full and complete descrip- 
tion of the property to be sold, making known the name of 
the plaintiff and defendant, and the person who may be in 
the possession of such property.’ How anybody could im- 
agine that he was buying improved property, occupied by 
tenants in a town, under an advertisement of land ‘in the 
vicinity’ of the town, passes my comprehension ; and how a 
levy on nine hundred acres of land’ in and in the vicinity of 
a town, plainly describes houses and lots in the town, it is 
equally difficult for me to see. My brethren agree that itisa 
circumstance going to show fraud, but that it is for the jury 
to say whether or not the houses and lots were so levied on 
and advertised as to convey title to the purchaser, while I 
hold that such a levy and advertisement cannot pass title 
at all, so far as the improved lots laid off and built upon 
and occupied in the town are concerned.” 

It is the unanimous opinion of the present court that 
this dissenting view embodies a correct exposition of the 
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law; and we so hold. In conformity to the hallowed 
orison, “lead us not into temptation,” it appears to us to 
be sound policy to take away all inducements to commit 
fraud. The sections of our Code above cited were evi- 
dently framed with this view. The first accomplishes this 
object in prescribing the requisites of a levy, and is in 
strict accordance with the rule laid down in Whatley vs. 
Doe, ex dem. Newsom, a case which appears to have been 
overlooked in determining Williams & Co. vs. Hart, while 
the second, in requiring like particularity in advertising 
the sale under the levy, is in furtherance of the same wise 
and conservative policy. Judge Warner was on the bench 
when Whatley vs. Doe, ex dem. Newsom, was decided, and 
concurred with his associates in that judgment, notwith- 
standing he gave his consent to the views of the majority 
in the case of Williams & Co. vs. Hart. The two appear 
to us irreconcilable, and we can account for the difference 
only by the fact that that decision was overlooked when the 
last was made. 

The court below may have committed error in the pres- 
ent case in allowing the execution and levy to go to the 
jury as color of title, when the claimant did not set up 
prescriptive title, or rely upon adverse possession under 
such color for the statutory period. But whether it did or 
not, is quite immaterial, in view of the fact that such error, 
if error it be, did not hurt the claimant, and the plaintiff 
waives the point by refraining from excepting to the de- 
cision. 

Judgment affirmed. 


Witper & Company vs. Mayor, ETc., oF SAVANNAH. 


. Under the charter of the city of Savannah (Code, §4847) the mu- 
nicipal authorities have power to classify and arrange the various 
businesses, trades, etc., carried on in the city, into such classes of 
subjects for taxation as may be just and proper. Where such 
classification has been made, and a tax imposed upon persons en- 
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gaged in the business of commission merchants or factors, and 
also upon agents of steamboats and vessels, and upon agencies for 
ocean steamships, persons conducting more than one of these busi- 
nesses could be required to pay a tax upon each, unless it should 
be made to appear that there was a custom of conducting the two 
occupations together of such universal practice as to justify the 
conclusion that by implication they were one and the same busi- 
ness. 

. Authority to tax all persons exercising any profession or business 
may be exercised by taxing each member of a firm so engaged 
separately. 


February 9, 1884. 










bo 











Municipal Corporations. Taxes. Custom. Partner- 
ship. Before Judge Apams. Chatham Superior Court. 
June Term, 1883. 






Reported in the decision. 






J. R. Saussy, for plaintiffs in error. 






H. C. CunnineuaM, for defendants. 






Hat, Justice. 








There are only two questions in this case which it is ma- 
terial to consider, raised by the facts which appeared upon 
the trial : 

(1.) Whether commission merchants, who unite with that 
department of business an agency for steamboats. vessels, 
or other agency, are subject to a separate city tax upon 
such branch of the business; and 

(2.) Whether each individual of a firm conducting such 
business is liable to the said tax. 

The mayor and aldermen of the city of Savannah, by 
their tax ordinance, passed February 6, 1879, imposed a 
business tax on every commission merchant or factor, each 
and every individual member of a firm or partnership, fifty 
dollars. Every steamboat, vessel or other agency, fifty 
dollars. Every agency for ocean steamships, one hundred 
dollars. 
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The plaintiffs in error were, at the time of the levying 
of the said taxes, commission merchants, and each firm was 
composed of two or more members, doing business in the 
city, and engaged in the shipping business, being agents 
for vessels, both steam and sail, and both regular lines and 
transient ships. They tendered to the municipal authori- 
ties a business tax of fifty dollars to cover their said busi- 
ness as commission merchants, and by their bill of com- 
plaint sought to enjoin the municipal authorities from col- 
lecting any further or other business tax from them. They 
alleged that, as commission merchants in a seaport, it was 
a part of their legitimate business, and ‘incident thereto, to 
be the agents and consignees of vessels; that for such 
business they charged and received regular commissions; 
that the commission business in the consignment of ships 
was not a distinct and separate business, but as much a 
part of a commission and factorage business in a seaport 
as the consignment of cotton or produce. The defendant 
in error offered no testimony, and the court charged the 
jury that the complainants were liable to the taxes sought 
to be enjoined, and directed them to render a verdict in 
favor of the defendant. 

1. The legislative grant of the taxing power to the au- 
thorities of the city of Savannah, is quite liberal and com- 
prehensive ; they are authorized to levy such taxes and 
make such assessments as they may deem expedient for 
the safety, benefit and advantage of the city, not expressly 
prohibited or exempted by the state law, or competent au- 
thority of the United States, upon the inhabitants carrying 
on any business in the city, upon real and personal prop- 
erty therein located, “ capital invested therein, stocks in 
money corporations, choses in action, income and commis- 
sions derived from the pursuit of any profession, faculty, 
trade or calling, dividends, banks, insurance, express, 
and other agencies, and all other property or svurce of 
profit.” Code, §4847. 
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In the Mayor and Aldermen of Savannah vs. Feely, 
66 Ga., 31, 37, this court held that, whether the right to 
tax omnibuses, baggage wagons and other vehicles run by 
a livery stable keeper, who had paid his city tax for the 
livery stable alone, to and from the railroad depots in Sa- 
vannah, was included in that tax, would depend upon the 
custom of such trade or business in the city; but that the 
custom was binding on the city authorities only when it 
was of such universal practice as to justify the conclusion 
that by implication the two occupations were one and the 
same business. 

There was, in the present case, no evidence whatever 
of a universal practice, to justify the conclusion that the 
occupations united by the complainants were one and the 
same business. That they were and had been united in 
specified instances, was not proof of a custom so univer- 
sal as to make it binding. Robertson vs. Wilder & Co., 
69 Ga., 340. Under the charter of the city of At- 
lanta, a merchant doing a dry goods business united there- 
with several branches of trade usually treated as distinct 
therefrom, and having paid the tax on his principal occu- 
pation, resisted that which was imposed on the others he 
had combined therewith, but he was held liable for each 
separate imposition. Keely vs. The City of Atlanta, 69 
Ga., 583. It is true that, in this instanée, express 
authority was given “to classify and arrange the various 
businesses, trades, etc., carried on in the city, into such 
classes of subjects for taxation as might be just and proper. 
In what does this differ from a discretionary power to lay 
such taxes and make such assessments as may be deemed 
expedient for the safety, benefit and advantage of the city ? 
We can perceive none but a verbal difference ; in substance 
the two grants are identically the same. 

2. The question as to taxing the individual members of 
firms per capita is controlled by the decision of this court, 
in Lanier vs. The Mayor, etc., of Macon, 59 Ga., 187. 

v 70—49 
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Hart vs. Hart. 


There was no error in the several rulings of the court be- 
low, and no other verdict than that returned could have 
been rendered. 

Judgment affirmed. 


—_—_— 


Hart vs. Hart. 


. The birth of a posthumous child revokes a will. 

. An owner of property died leavinga will, which was probated, and 
letters of administration with the will annexed were granted; the 
administrator made oath and gave bond for a faithful execution of 
the will according to law. After the death of the testator, a post- 
humous child was born to him: 

Held, that the birth of the child revoked the will, and also worked a 
revocation of the letters of administration. The oath bound the 
administrator, and the bond bound him and his sureties, for his 
faithful execution of the will, but they were not bound for the ad- 
ministration of the estate as in cases of intestacy; and when an 
intestacy was declared by the revocation of the will, the matter, 
as to the administration of the estate, stood precisely where it 
would have originally stood, had there been no will. 


September 25, 1883. 


Wills. Administrators and Executors. Before Judge 
Fort. Schley Superior Court. March Term, 1883. 


Reported in the decision. 


B. B. Huyton, for plaintiff in error. 


E. M. Burr; Guerry & Sons, for defendant. 


BLANDFORD, Justice. 


Isaac Hart having died, leaving his last will and testa- 
ment, the same was probated by the court of ordinary. and 
no executor having been named in said will, letters of ad- 
ministration were granted to Samuel G. Hart by said court, 
who gave bond with security as the law directs. After this, 
there was a posthumous child born to Isaac Hart, testator. 
Upon application to the court of ordinary, the will was 
set aside and an intestacy declared, and the letters of ad- 
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ministration granted to Samuel G. Hart were revoked. 
This judgment of the court of ordinary was carried by 
appeal to the superior court, which latter court affirmed 
the proceedings had before the court of ordinary, and this 
action of the superior court is the subject of complaint 
now here before this court. 

_ The birth of a posthumous child revoked the will of 

Isaac Hart, the testator. But the plaintiff in error insists 
that it does not revoke the letters of administration cum 
testamento annexo granted to Samuel G. Hart, the plain- 
tiff in error. 

The oath of this administrator required him to execute- 
the will annexed to his letters. The bond which he gave: 
bound him and his sureties for the faithful execution of 
the will according to law, and he and his sureties were 
not bound for the administration of the estate of said 
Isaac as in cases of intestacy ; and where there was an in- 


testacy declared by the revocation of this will, the mat- 

ter as to the administration of this estate stood precisely 

where it would have originally stood had there been no 

will. The judgment of the superior court was in accord- 

ance with these views, and the same is hereby affirmed. 
Judgment affirmed. 


TuRNER vs. THE STATE OF GEORGIA. 


1. Grounds of error abandonedewill not be considered. 

(a.) Where, after the discharge of the traverse jurors for the first week 
of the regular term of court, but during the attendance of those 
summoned for the second week, the judge ordered that the traverse 
jurors of the regular term attend a special term to be held at a time 
fixed, a reasonable construction of such order would be, that the 
jurors in attendance when the order was put upon the minutes, 
should attend such special term, not those which had been dis- 
charged. 

(b.) The court may draw a new jury for a special term, or may com- 
pel the attendance of those from the regular term ; and jurors from 
the regular term, competent when drawn,. are competent on the- 
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trial, although there may have been a revision of the jury box since 
they were drawn. 

Motions for continuance are addressed to the sound discretion of 
the presiding judge, and unless abused, such discretion will not be 
controlled. 

) A motion for continuance being based on the absence of a wit- 
ness who was in another state, and whose testimony would be only 
corroborative of that introduced, and no means of procuring the 
attendance of such witness being shown, there was no abuse of 
discretion in refusing the continuance. 

) Where a continuance was asked in a criminal case on the ground 
of the sickness of one of defendant’s attorneys, but the defendant 
swore that another one of his attorneys, of whom he had four, 
was leading attorney, and did not swear that he could not go safely 
to trial without the services of the absent attorney, there was no 
abuse of discretion in refusing the continuance; nor was it ren- 
dered necessary, on a renewal of the motion, because of the intro- 
duction of testimony tending to show that the absent attorney was 
the leading one for the defendant. 


3. Where, on atrial for murder, another indictment for murder against 


the defendant, in which the deceased was the prosecutor, was ad- 
mitted in evidence, it was not error of which the defendant could 
complain that the court confined the jury to the consideration of 
that indictment for the purpose of illustrating motive or malice 
towards the deceased, and stated that the presumption was that 
the accused was innocent in that case. 


. A witness who had long known the deceased could give his opin- 


ion of the latter’s character as dangerous or otherwise. 

) Whether a witness is successfully impeached is a question for 
the jury. If so impeached, he should not be believed; if corrob- 
orated, he may be believed, and the corroboration may be by cir- 
cumstances or by other witnesses. 


.) Section 4234 of the Code was inapplicable to the case. 


Where one knows the general character of a witness in the town 
where he once lived, he may testify as to that character for ver- 
acity, although the witness has moved several miles into the coun- 
try. The weight of such testimony is for the jury. 


(a.) A charge that ‘‘inasmuch as murder embraces the lower grades 


of homicide, the defendant can not only be convicted of murder 
under the indictment in this case, if the evidence should author- 
ize it, butif not guilty of murder may be guilty of voluntary man- 
slaughter, if the evidence require it,’’ was not error. The use of 
the words ‘‘ authorize’’ and ‘‘ require,’’ in order to vary the ex- 
pression, could not harm the defendant. 


(b.) The verdict is supported by the evidence. 
6. Where the surety on adefendant’s bond in a criminal case requested 
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the presiding judge to say to the sheriff that if the defendant 
was tried, he desired to be relieved as soon as the trial com- | 
menced, which message was delivered, and after a motion for a 
continuance had been overruled, and at the dinner recess, before 
any of the jury, were empanelled, the defendant was taken into 
custody by the sheriff, there was nothing in this to require a new 
tria', it not appearing that the defendant was kept in such custody 
as not to have freedom of intercourse and consultation with his 
counsel. 

. Unless the attention of the court is called to the use of vitupera- 
tion by counsel towards defendant in a criminal case, and the 
making of statements of fact outside of the evidence, a failure to 
stop counsel in argument is not good ground for new trial. 

. Where allegations of partiality on the part of a juror are met and 
rebutted by his own affidavit and those of others, showing his im- 
partiality, sustaining his character for uprightness and truthful- 
ness, and that bad feeling existed between ‘him and the witnesses 
who testified as to his partiality, there was no error in refusing a 
new trial. 


November 13, 1883. 


Criminal Law. Continuance. Attorney and Client. 
Evidence. Witness. Charge of Court. Jurors. Before 
Judge Harris. Meriwether Superior Court. December 
Special Term, 1882. 


Pleasant M. Turner was indicted for the murder of John 
E. Shuttles. 

On the trial, the evidence showed that the defendant shot 
Shuttles in the back with a pistol and killed him. The 
defence was that the deceased and defendant had had nu- 
merous difficulties ; that, before the killing, the deceased 
had threatened the life of defendant; that he had pursued 
the defendant about the town of Greenville on the day of 
the killing, was armed, and sought to force a difficulty with 
the defendant, who avoided him ; that he finally followed 
defendant into a bar-room where the killing occurred; 
that the deceased was drinking, and when in that condi- 
tion was a violent and dangerous man; and defendant’s 
own safety required that he commit the homicide. 
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In opposition to this, the state introduced testimony to 
show that, at the time of the homicide, defendant had just 
taken a drink, and was standing in the bar-room ; that the 
deceased came in, and walked past the defendant without 
noticing him, and that the defendant shot him in the back 
without saying a word; that after the difficulty or threat- 
ened conflict set up by the defence, there had been a re- 
conciliation, and no danger was imminent when the homi- 
cide took place ; also, that defendant had made some threat- 
ening speeches in regard to the deceased, and had armed 
himself during the morning preceding the killing. 

The evidence was voluminous, and, in parts, conflicting, 
but it is unnecessary for it to be set out in detail. 

The jury found the defendant guilty. He moved fora 
new trial on the following grounds : 

(1), (2), (3.) Because the verdict is contrary to law and 
evidence. 

(4), (5.) [Abandoned. ] 

(6.) Because the court, on demurrer, struck the motion 
made by defendant to quash the panel of jurors on the 
following grounds: First, [abandoned.] Second, be- 
cause, at the August term of court, 1882, the court passed 
an order that the jurors impanelled at that term should 
attend a special term at which the trial took place, but, in 
fact, only the jurors of the second week of the August 
term attended the adjourned term, and were put upon the 
defendant, and the jury of the first week of the August 
term were entirely omitted. [The August term lasted 
two weeks. Jurors were impanelled, attended during the 
first week and were discharged. Other jurors were im- 
panelled, and upon the passage of the order they attended 
the special term.] Third, because the jury box was re- 
vised August 7, while the order requiring the attendance 
of the jurors at the special term was passed August 30; 
and defendant was entitled to have a jury drawn after the 
revision. 

(7), (8.) Substantially the same as (6). 
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(9.) Because the court refused to continue the case on 
the ground of the absence of one Carlile. [It appeared 
that the witness had moved to Florida, and his testimony, 
if obtained, would be cumulative to that which was intro- 
dueed. | 

(10.) Because the court refused a continuance on the 
ground of the sickness of A. H. Freeman, Esq., one of 
counsel for defendant, he being present but unable to par- 
ticipate actively in the case. [It appeared that defendant 
was represented by four attorneys, and there was some 
question as to who was the leading one. The defendant 
stated that he considered A. H. Cox, Esq., as his leading 
counsel. The motion was renewed later on, and other 
testimony was introduced to show that Freeman was most 
familiar with the case, and had been first employed. The 
motion was first made after the beginning of the introduc- 
tion of testimony, when Freeman became so unwell as 
not to be able to give his usual attention to the case.] 

(11.) Because the court refused to continue, on the 
ground just stated, the motion being again urged later in 
the trial. 

(12.) Because the court erred in the following practice: 
An indictment for a former homicide against the defend- 
ant was put in evidence to show that the deceased appeared 
as prosecutor therein. The court remarked, in admitting 
the indictment, “It is simply the isolated fact that he was 
prosecutor in that case alone. That is all the jury can 
consider in reference to that testimony.”—The objection 
was that this was an expression of opinion. 

(13.) Because the court admitted the following testi- 
mony of Adams, one of the witnesses: “I would not con- 
sider him (deceased) a dangerous man—a man calculated 
to disturb a peaceable community, unless he was imposed 
on. I do not think he was afraid of anybody. I don’t 
think he would raise a difficulty.” [The witness testified 
afterwards that he did not know what people said of the 
deceased, or what was his general reputation in the neigh- 
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borhood. The objection was that the opinion of the witness 
as to the character of deceased was inadmissible, except as 
to his general reputation. The witness testified that he 
was well acquainted with the deceased; had known him 
ever since the war; and then gave his opinion as stated. ] 

(a.) Because the court charged as follows: “ An indict- 
ment has been offered in evidence against the defendant, 
in which the deceased was prosecutor. This is offered to 
illustrate, if it does, the question of motive. The law pre- 
sumes the defendant is not guilty of that charge, and you 
will only consider this evidence on the question of mo- 
tive.” 

(4.) Because the court charged that a witness, when 
successfully impeached, should not be beliéved; it is for 
the jury to determine whether a witness has been success- 
fully impeached or not; a witness, when impeached, if 
corroborated by other witnesses or circumstances, may be 
believed. 

(c.) Because the court failed to give section 4334 of the 
Code in charge. 

(14.) Because the court allowed the testimony of a wit- 
ness, introduced for the purpose of impeaching another, to 
the effect that he had known the latter, who had been a 
drayman in the town of Greenville for about a year, but 
his home, at the time of the trial, was about four miles in 
the country ; that he could only answer as to his character 
in that town—how he was regarded there—and not as to 
his general character. 

(a.) Because the court charged as follows: “ Inasmuch 
as the crime of murder embraces the lower grades of homi- 
cide, the defendant ean be not only convicted of murder, 
under the bill of indictment in this case, if the evidence 
should authorize it, but if not guilty of murder, may be 
convicted of voluntary manslaughter, if the evidence re- 
quire it.” 

(6.) Because the verdict was contrary to the charge of 
the court. 
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(15.) Because, after overruling the motion for a con- 
tinuance, the judge, in open court, instructed the sheriff 
to take the prisoner into custody, and from that time the 
defendant was kept in the court house under the surveil- 
lance of guards. [The court stated in a note that one of 
the securities on defendant’s bond requested the presiding 
judge to say to the sheriff that if defendant was tried, he 
desired to be relieved as soon as the trial commenced ; that 
this message was delivered, and after the overruling of the 
motion for continuance, at the dinner recess, and before 
any of the jury were impanelled, the defendant was taken 
into custody by the sheriff, on his own motion. ] 

(16.) Same as (21.) 

(17.) to (20.) Because C. D. Phillips, foreman of the 
jury, and William Strozier and C. J. Jackson, members of 
the jury, were not impartial. [Numerous and conflicting 
affidavits were introduced by both sides on this subject. 
On the one hand, it was sought to show that these jurors 
had made remarks unfavorable to the defendant before the 
trial. In the case of the juror Jackson, the remarks were 
to the effect that he had stated that, ifhe were on the jury, 
he would hang defendant, and he “hoped to God” he 
would get on the jury to help hang him. On the other 
hand, affidavits of the jurors were introduced denying the 
making of improper statements, and asserting their im- 
partiality ; also affidavits of all the jurors of the impar- 
tiality of the verdict; that the whole jury thought defend- 
ant guilty, and the only question discussed was as to 
recommending that he be imprisoned for life, and that this 
was decided almost at once in favor of capital punishment. 
As to statements made by Jackson, affidavits of several 
members of a family, known as the Coleman family, were 
introduced in favor of the movant. The juror stated that 
there was ill feeling between him and them, and that they 
were seeking to injure him in public estimation by their 
affidavits. Other affidavits were introduced on this sub- 
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ject, and also sustaining the credibility of the different 
affiants. | 

(21.) Because of the use of vituperation concerning the 
defendant by counsel for the state, in his concluding argu- 
ment, without restraint by the court. [It appeared that, 
on a previous interruption by counsel for defendant, coun- 
sel for the state replied that defendant’s counsel had agreed 
not to interrupt him. This was admitted; argument pro- 
ceeded, and the vituperative language was used afterwards 
without interruption. } 


The motion was overruled, and defendant excepted. 


A. H. Freeman; W. A. Turner; H. W. Hi; A. H. 
Cox; P. F. Smrru, for plaintiff in error. 


H. M. Rem, solicitor general; J. W. Park; B. F. Mc- 
Lavueuiin; T. A. ATkrnson, for the state. 


Jackson, Chief Justice. 


The defendant was indicted for murder, found guilty, 
and sentenced to suffer capital punishment therefor. 

1. The verdict is supported by evidence enough to up- 
hold it, and, therefore, is not contrary to law because 
without that support. It remains, then, to see whether it 
be illegal and should be set aside, because of some illegal 
ruling of the presiding judge, by which the preservation 
of law and the ends of justice make a new trial proper. 
The case will be reviewed by us on the points grouped 
and argued by the able and distinguished counsel who 
pressed, with great earnestness and acumen, the cause of 
his unhappy client before this court. 

The first three grounds of the motion are announced 
by him as formal. The fourth and fifth grounds, in so far 
as they relate to the order of a special term for the trial 
of defendant, were abandoned ; and upon the sixth ground, 
the first position on which counsel stood and fought was 
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taken and maintained, as best could be done. It is a mo- 
tion to quash the panel of jurors, on the following grounds: 

(1.) The term of court was not lawfully called and not 
a lawful court. This ground was abandoned. 

(2.) The judge ordered that the petit or traverse jurors 
impanelled at the August term, 1882, do attend this special 
court, and the traverse jury now put upon. defendant is 
not composed of said traverse or petit jury of said August 
term, 1882, but the entire traverse jury of the first week 
of said court has been left off of the list served on defend- 
ant and put upon him; and only the traverse jurors for 
the second week are in attendance and put upon the de- 
fendant. 

So far as this point is concerned, the facts are that the 
traverse jurors for the first week had been discharged 
when the order was taken that the traverse jurors of the 
regular term be ordered to attend the special term, and 
that order necessarily meant the traverse jurors in attend. 
ance when the order was put on the minutes, and not 
those discharged; that is, it meant those of the second 
week and not those of the first. It could not have meant 
anything else, for the reason that forty-eight jurors of the 
regular panels, called to serve at different times, could not 
compose a panel of forty-eight to be put on the prisoner, 
but the first twenty-four and talesmen always would make 
such panel first put on the prisoner as the array. So that 
the court was right so to construe its own order and to tell 
the sheriff to summon under it only the traverse jurors of 
the second week of the regular term for the special term. 

(3.) The motion to quash the array was based, thirdly, 
on the ground that the jury-box had been revised since 
jurors were drawn for the regular term, and therefore, the 
defendant was entitled to a newly drawn jury for the 
special term. But the law allows the court, either to draw 
a new jury for the special term, or to compel the attend- 
ance of those from the regular term. Code, §3245. It is 
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well settled that jurors, competent when drawn, are com- 
petent on the trial. 42 Ga., 9; 55 Jb., 391. 

The 7th and 8th grounds of the motion for a new trial 
are covered by the above ruling on the 6th, and were like- 
wise properly overruled. So that the entire ruling of the 
court below, on the motion to quash the array first argued 
for plaintiff in error, is approved. 

2. The second point refers to the overruling the motion 
to continue. These motions are always addressed to the 
discretion of the presiding judge, and much deference is 
paid to his judgment on questions of continuance. So far 
as the motion rests on the absence of the witness, it ap- 
pears that he was in the state of Florida, and beyond the 
jurisdiction of our courts. 47 Ga., 606; 60 Jb., 257. The 
matter resting in the discretion of the court below, and no 
means being shown whereby the witness beyond seas 
could be got to court, and if brought, his testimony being 
only corroborative, it is difficult, from the cases just cited 
and many others which could be cited, to see any abuse 
of discretion in overruling the motion to continue on this 
ground; and counsel really did not press it. 

The motion was then renewed on the ground of illness 
of Mr. Freeman, after the jury was stricken and some tes- 
timony in; but the defendant swore that Mr. Cox, not Mr. 
Freeman, was leading counsel. Moreover, he did not 
swear that he could not go safely to trial without Mr. 
Freeman’s services. Code, §3525. 

It was then renewed again, after all the evidence was 
in, and two arguments had been made, on the ground of 
the continued sickness of Mr. Freeman. A good deal of 
evidence was put before the court to show that he was the 
leading counsel, but the judge adhered to the opinion im- 
bibed from the first oath of the defendant, that Mr. Cox 
was the leader, especially to make the argument, the 
thing which then remained to be done. Having witnessed 
the entire transaction in respect to the effort to continue ; 
having full knowledge of the respective standing, skill, 
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tact, ability and eloquence of the several counsel, we can- 
not say that, when the judge held that the man whom 
the defendant relied on as the leading counsel, was such 
in truth and fact, he thereby abused his discretion. In a 
case where there was but one counsel, and he much wearied 
and wasted with labor, so much so as not to have been able to 
prepare the case as he insisted, this court held that the 
presiding judge was better prepared to pass on the issue 
of continuance than this court, and left his discretion un- 
disturbed. 54 Ga., 660. And in Cox vs. The State, where 
the defendant himself had been shot in the mouth, and 
had not recovered from it, and his inability to communi- 
cate distinctly and without pain to counsel on the trial 
was pressed as ground for continuance, this court, on the 
same ground of reluctance to interfere where the judge 
below had the discretion, and so much superiority over 
this court, from eyesight and immediate supervision, re- 
fused to intervene, and put the refusal on this reasoning. 
64 Ga., 374. 

The conclusion must be that this court cannot now say, 
on this case, so much stronger than those cited against the 
grant of the continuance, in view of all the shifts and 
turns and changes of. scene under the eye of the court be- 
low, and of the three counsel besides Mr. Freeman, left to 
defend the prisoner, and of our own knowledge of the ex- 
perience and ability of two of the three, to say nothing of 
the growing promise of the younger, that the court below 
so abused his discretion as to require us to condemn its 
exercise and reverse its judgment as abuse of law. 

3. The 12th ground is rested, not on the admissibility 
of another indictment for murder against the defendant, 
in which the deceased was the prosecutor, but on the man- 
ner in which it was admitted and the confined view with 
which the jury was allowed to look at it, as involving ex- 
pressions or intimations of opinion on the evidence. It 
appears that the court said, in ruling the indictment in as 
evidence, that “it is put in evidence for the fact that he 
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appeared as prosecutor, and for that evidence and that 
alone,” and because, in charging the jury, the court re- 
peated, “it is simply the isolated fact that he was prose- 
cutor in that case, and in that case alone; that is all that 
the jury can consider in reference to that testimony.” It 
appears from the general charge that the court confined 
them to the consideration of that indictment, to illustrate 
motive or malice towards deceased, and laid down the law 
clearly thereon. There is no legal expression or intima- 
tion of opinion about it—none of any sort, except to pre- 
vent the jury from using it, as they might have otherwise 
done, as evidence of the repeated homicides of the ac- 
cused. Nothing was said to hurt, all to help, the prisoner. 
The jury were told that the presumption was the accused 
was innocent in that case, and they could only consider it 
to show motive. 

4. The 13th ground of the motion has nothing objection- 
able in it when the facts in testimony are considered. A 
witness may give his opinion of the character of a man as 
dangerous or otherwise, if he has known him long—ever 
since the war. 

Surely it is for the jury to determine when a witness 
is successfully impeached; if so. impeached in their 
opinion, he should not be believed; if corroborated, 
he may be believed, and the corroboration may be by cir- 
cumstances or other witnesses. 

Section 4234 of the Code was inapplicable to the case. 

These embrace the heterogeneous complaints embraced 
in the 13th ground, with a re-hash of that embodied in 


the 12th. 
5. The 14th ground embodies another set of objections 


or complaints equally untenable. Where one knows the 
character of a witness generally in the town where he once 
lived, he may testify as to that character for veracity, 
though the witness has moved some four or five miles in the 
country, and the evidence should go to the jury, to be con- 
sidered and weighed for its worth by them. 

A charge that, “inasmuch as murder embraces the lower 
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grades of homicide, the defendant can not only be convicted 
of murder under the indictment in this case, if the evidence 
should authorize it, but if not guilty of murder, may be 
guilty of voluntary manslaughter, if the evidence require 
it,” is the law. The word “require” was used merely to 
avoid tautology in repeating “authorize,” and could not 
have hurt defendant, in all human probability, no matter 
where used in the charge ; but where the language occurs 
in the opening of the case to the jury, as is the case here, 
it is impossible to conjecture how it could be so construed 
as to hurt defendant. 

Whether the verdict was contrary to the charge com- 
plained of in this ground, depends on whether it was con- 
trary to law because the evidence was insufficient to con- 
vict in reference to rules gf law about reasonable doubts, 
the effect and weight of positive and negative testimony, 
and of assault by the deceased, etc. We do not see that it 
is not supported by the evidence on these points of law, 
ruled by the court and uncomplained of as law by the de- 
fendant. 

6.. The 15th ground is robbed of all sting by the judge’s 
statement. 

The prisoner’s surety requested the judge to say to the 
sheriff, if the defendant wastried, that he desired to be 
relieved as soon as the trial commenced. This message 
was delivered, and after the motion for continuance was 
overruled, at the dinner recess, and before any of the jury 
were empanelled, the defendant was taken in custody by 
the sheriff on his own motion. This appears to us right, 
and does not show or certify anything like the complaint 
made by the defendant, that the court ordered him, while 
under bond, publicly in open court, into custody, and from 
that time until the end of the trial, he was kept under guards 
specially deputized for that purpose. It is not pretended 
that he was so in custody as nut to have freedom of inter- 
course and consultation with his counsel. 

7. In respect to other grounds, that counsel for the state 









778 SUPREME COURT OF GEORGIA. 
Turner vs. The State. 


indulged in vituperation and abuse of the defendant, and 
made statements of facts outside of the evidence, it is 
enough to say that the record shows that the counsel was 
not interrupted by the defendant’s counsel while so ani- 
madverting on the conduct of their client; and that it had 
been agreed between the concluding counsel on each side 
not to interrupt each other. 

It is well settled in this court that unless the attention 
of the court be called to such lines of discourse, failure to 
stop counsel is not good ground for a new trial. 65 Ga., 
525; 57 1b., 42; 46 Zb., 26; 11 Zb., 629.* 

8. The last point is the partiality of certain of the jurors 
as alleged by defendant and undiscovered until after the 
trial. 

On a careful examination of the affidavits pro. and con., 
it seems to us clear that the judge committed no error in 
overruling the motion, so far as it rests on this ground. 
There is really nothing arising to the position of deserving 
serious comment except in the case of Jackson. A family 
by the name of Coleman, consisting of a man and wife and 
two daughters, swear to statements of his which, if true, 
would show bias and prejudice to such extent as to dis- 
qualify him; but bad feeling between the juror and this 
family is proved by the juror’s own affidavit and that of 
his neighbors, and the motive to bring him into disrepute 
is alleged in his affidavit. He denies the language and 
all bias or prejudice of any sort; his character as an up- 
right and truthful citizen is sustained and vindicated by 
quite an array of witnesses; and his fellow-jurors also all 
come to his rescue, and the fact is brought out that the 
only disagreement was but trifling and brief and related 
to the penalty only in which he seems to have taken no 
more active part than the others. It must be borne in 
mind that the rule is well settled that,if it be witness 
against witness, a new trial on this ground is never granted ; 


*Contrast Cleveland Paper Co..vs Banks (Nebraska, 8. C., ‘Oct. 9, 1883), Alb. L. J, 
Vol. 28, p. 363. (Rep.) 
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because oath balances oath. Here, it is true, there are 
four, but it is one family, on one occasion; nobody else 
present by whom to contradict them, and bad feeling ex- 
isting. This, in connection with the sustaining depositions, 
makes such a case as does not per se disqualify the juror, 
and the depositions of his fellow-jurors turn the scales de- 
cidedly in favor of his own solemn and repeated oath of 
impartiality ; and when to this is superadded the fact that 
he did not know personally, or very slightly if at all, either 
the accused or the deceased, it would appear that the trial 
was fair, so far as his impartiality was necessary to render 
itso. 5 Ga., 189; 14 7b., 712; 15 Jb., 544; 17 Lb., 512; 
11 J}., 616; 38 /b., 296; 43 The, 238, 516; 45 1b., 279; 
58 /b., 577; 61 76., 189; 68 Zb., 696. 

In vate of the whole case, we do not feel at liberty as 
a reviewing court to reverse the judgment and set aside the 
verdict. 

The testimony furnishes abundant evidence to support the 
verdict; the presiding judge is satisfied with it ; the charge 
is apposite, clear and full; and though the penalty be 
capital punishment, it is inflicted under the law by a jury 
of the vicinage, upon facts fully investigated, and from 
which the truth of the case was elicited by them. 

Disregard of human life is too common everywhere: 
the use of the deadly weapon, too frequent; and while no 
man should suffer, if innocent; if guilty, none should 
escape. 

Judgment affirmed. 


TRUSTEES OF CHESTER CHURCH ys. BLOUNT, executor. 


1, Ejectment was brought by certain persons as trustees of a church ; 
the defendant died ; when the case was called, his executor, though 
a year had not elapeed, was voluntarily made a party; during the 
trial, counsel for plaintifts stated that a deed made to the church, 
or former trustees thereof, had been supposed to be lost, but had 
been found by the deceased defendant, and was in possession of 


v70 50 
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counsel for defendant; he introduced a witness who swore that 
the deceased defendant had told him about a year previously of 
the finding of the deed, and charged him to keep it secret, which 
he had done until since the trial began; counsel for plaintiffs 
moved to require counsel for defendant to deliver the deed; 
the court refused to do so, or to require counsel for defendant to 
answer questions as to his possession; plaintiffs then moved fora 
continuance to give time for a notice to produce; it was refused : 

Held, that this was error. Wherever a paper is in court belonging 
to one party and surreptitiously secured and secreted by the other, 
and handed to counsel, not to prepare a legitimate defence by the 
use of a link int'e title, but to keep under cover of privilege and 
confidence, semble that its instant delivery to the party to which 
it belonged should be ordered. 

2. If notice to produce was necessary, a continuance should have 
been allowed to give time for that purpose. Under the facts, the 
plaintiffs were not in laches. The defendant had died; his exec- 
utor had just been made a party ; counsel had just learned of the 
possession of the deed. 

a.) The deed desired was good as color of title to support prescrip- 
tion, whether made to trustees or the cestui que trust. 


September 18, 1883. 
Practice in Superior Court. Attorney and Client. Con- 


tinuance. Before Judge Bower. Decatur Superior Court. 
May Term, 1883. 


Reported in the decision. 


D. A. Russe.t, by J. H. Lumpxny, for plaintiffs in error. 


OQ. G. Gurtey; J. E. Donatpson, for defendant. ' 


Jackson, Chief Justice. 


In the view we entertain of the law, it is unnecessary 
to consider but one of the exceptions to the rulings of the 
court. and that is based on the refusal of the court to con- 
tinue so as to enable the plaintiffs to give notice to defend- 
ant and his counsel to produce the deed. 

The facts on the point are, that the deed had been lost, 

vas over thirty years old, and had been found by defend- 
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ant, and was then in possession of his attorney, Mr. Gur- 
ley, and plaintiffs had just received information of the 
fact of its being found and in possession of the other side. 

Plaintiffs moved that the paper be surrendered by the 
said counsel, and proposed to ask him whether he had it. 
James English was introduced as a witness on this motion, 
and testified “that about a year ago Jacob Blount (who 
had been the defendant) told him he found the Chester: 
church deed among the old papers of Jesse L. Collins,, 
now deceased, and told witness to say nothing about it,. 
but keep it a secret. Witness never told any one about 
it until since the beginning of this trial. Mr. Blount said. 
it was an old deed from Stephen Swain to the Chester 
Church.” The court denied the motion to produce the- 
deed or interrogate the counsel as to his possession of it. 
Thereupon plaintiffs made a motion to continue in order 
to serve notice on defendant and his counsel to produce 
the paper. The executor of Blount, who had died since: 
the last term, was made a party by consent that day on. 
the call of the case. 

1. We hardly think that the facts in the case at bar 
come up to the ruling of this court in Dover vs. Harrell, 
58 Ga., 572, and therefore, are inclined to the opinion that 
counsel should have replied to the question as to his pos- 
session of the deed, and if he had it, should have been 
directed to produce it. In Dover vs. Harrell, the grant 
which the counsel was forced to produce was a title 
paper of the client which had been entrusted tothe coun- 
sel “to prepare his defence.” In the case at bar the deed 
was a deed to the plaintiffs, belonging to the church, and 
which the defendant had got from the effects of a dead’ 
man, doubtless a trustee or officer of the chureh, which 
the defendant had secreted with the fraudulent intent not 
to divulge that it had been found, which was no muni- 
ment of title to him, nor confided to his counsel to prepare 
his defence. It was a naked effort to deprive his adver- 
sary of a paper which belonged to it, and to which it had. 
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the exclusive title. It was a fraud to secrete it, and no 
less a fraud to withhold it. 

Wherever a paper is in court belonging to one party 
and thus surreptitiously secured and secreted by the other 
and handed to counsel, not to prepare a legitimate de- 
fence by the use of a link in the title of the party, but to 
keep under color of privilege and confidence, we rather 
think good law, as certainly good morals, would demand 
its instant delivery to the party to which it belonged. 

2. But let that pass. Itis quite clear that the plaintiffs 
were in no Jaches in respect to notice to produce the deed. 
They had noreason to believe or suspect that their adver- 
sary had it hid. They were informed of it on the trial. 
They proved it by a witness. If in court, in the pocket 
of party or counsel, it should have been disgorged, as in- 
timated above; if not, or if notice to produce it were 
necessary because of extreme regard to the privilege of 
counsel and the confidence of his client in him, then the 
case should have been continued, so as to serve the execu- 
tor of the man who secreted the paper or his counsel, or 
both, with notice to produce it. 

The executor was just made a party, and could not have 
been served with notice before, even if the fact had been 
known; but the information was just received, and too 
late to give the notice in the time required by law. It is 
too plain for further discussion that the continuance ought 
to have been granted. The deed was all important. It 
vas good color to support prescription, whether to trustees 

to cestui gue trust, to former or present trustees, their 
successors, or to the Chester Church. 

It is bad enough for a man to lose rights by such con- 
-duct ; it is worse, infinitely worse, for a church, a society 
for the worship of God according to conscience, to lose its 
‘place of worship thereby. 

Judgment reversed. 
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WIMBERLY et. al. vs. MANSFIELD e al. 


. After an action of ejectment has been brought, and the declaration 
filed, if it becomes necessary to perfect any muniment of title or 
link in its chain by a proceeding in another court to alter, amend 
or add to the records thereof touching such muniment or link, 
notice should be given to the adverse party; and if it appear that 
the order nunc pro tunc was taken without such notice, the exem- 
plification thereof should be rejected as evidence in the ejectment 
case. 

. If, pending an action of ejectment, an order nunc pro tunc was ob- 
tained from the court of ordinary affecting the title involved in the 
ejectment case, when in fact there had never been a precedent 
order granted at all, and this was done ez parte and without notice 
to the adverse party in the ejectment cause, such judgment would 
be one obtained by fraud, and could be collaterally attacked when 
offered in evidence. 


September 18, 1883. 


Practice in Superior Court. Notice. Evidence. Judg- 
ment. Fraud. Before Judge Bower. Calhoun Superior 
Court. March Term, 1883. 


Wimberly et al., as heirs of Griggs, deceased, brought 
ejectment against Mansfield, as real claimant, and Ruth, 
as tenant in possession. Plaintiffs claimed under their 
father, Griggs, who died in possession. Defendant, Mans- 
field, claimed by a chain of conveyances under one J. J. 
Sessions, as administrator of Griggs, who sold the lot at 
administrator’s sale. 

Defendant, Mansfield, offered in evidence an exemplifi- 
cation of the record from the court of ordinary of Calhoun 
county, showing an order of that court.purporting to estab- 
lish an order granted by it in 1868, authorizing the sale of 
the land by the administrator. This nunc pro tunc order 
was granted on the petition of L..C. Hoyl, Esq., adminis- 
trator of Sessions, deceased, who had been the administra- 
tor of Griggs. It was granted in March, 1883, after the 
commencement of this action of ejectment,and without 
any notice to the plaintiffs. They objected to it, one 
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ground of objection being this want of notice. The objec- 
tion was overruled. 

Plaintiffs then introduced witnesses and proposed to 
prove that there had been no such original order, that no 
order was granted for the sale, and it took place without 
order. This testimony was rejected on objection. 

The jury found for defendants. Plaintiffs excepted, and 
assigned as errors, among other things, the following: 

(1.) The court erred in admitting in evidence the ex- 
emplification from the court of ordinary. 

(2.) The court erred in rejecting the evidence offered 
to show that there was no original on which to base the 
nune pro tune order. 


L. G. CartLepGe; OC. B. Wooren, for plaintiffs in error. 
J. J. Beck, by A. Hoop, Jr., for defendants. 


Jackson, Chief Justice. 


The only questions in this case necessary to be decided 
are whether, pending an action of ejectment in which an 
order to sell in the court of ordinary is a necessary muni- 
ment of title and there is no evidence of such an order of 
record in that court, the party wishing to use such evi- 
dence can have a nunc pro tunc order entered without 
notice to the other side in the ejectment cause, and whether, 
in such a case, the party not served with notice of the 
nunc pro tune order can attack the same as fraudulent in 
the superior court, on the ground that no such original 
order to sell ever was had in the ordinary court and_ the 
whole proceeding was fraudulent and void. 

1. We think that when the parties are at issue in eject- 
ment in the superior court,—that is, after the action is 
brought and the declaration filed,—and it becomes necessary 
to perfect any muniment of title or link in its chain by a 
proceeding in another court to alter or amend or add to 
the record thereof touching such muniment or link, fair- 
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ness and the prevention of fraud demand notice to the ad- 
‘verse party; and if it appear that the order nunc pro tune 
was taken without such notice to the adverse party, the 
exemplification should be rejected as evidence. 

In the case of Cleghorn vs. Johnson, and vice-versa, 
69 Ga., 369, this court ruled, in respect to the estab- 
lishment of a lost paper, that the usual practice was 
to establish it instanter, on motion and without notice ; 
but that, where the lost paper is a part of a muni- 
ment of title in ejectment pending in another court, and 
a material link in the chain, the better practice is to give 
notice of the proceeding to establish the lost paper to the 
other party in the ejectment. The practice there indi- 
cated as proper, we now rule to be necessary ; and rule 
that an exemplification of such record without notice is 
not admissible. 

2. Moreover, a judgment obtained by fraud may be at- 
tacked anywhere, when it stands in the path of the rights 
of any litigant; and if it can be. shown that no original 
order to sell ever was passed by the court of ordinary, and 
that an order nunc pro tunc was obtained when there 
never had been a precedent order granted at all, and that 
this had been all done ex parte and without notice to the 
other party in the ejectment suit, and with a view to make 
a title and win the case, which could not otherwise be 
gained, we can conceive of no more fraudulent proceed- 
ing to procure a judgment, and none therefore on which 
an attack collaterally should have been more readily 
allowed. Of course we do not say whether the facts can 
be proved or not. It is enough that the plaintiff in error 
proposed to prove them, and the court refused him the 
privilege to try to do so. Code, §3596. 

The admission of the exemplification of the nunc pro 
tunc judgment of the court of ordinary, making a record 
after the action of ejectment was brought, without notice 
to the other side opposed to the necessary link of title so 

made, and which did not exist at the commencement of 
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the suit, and the refusal to permit the plaintiff in error to 
assail the nunc pro tunc order or judgment of the court of 
ordinary for fraud, in our judgment necessitate the grant 


of a new trial. 
Judgment reversed. 


MASLAND, JR., e¢ ux. vs. Kemp et al. 


. Where evidence is brought up as exhibits attached to the bill of 
exceptions, and following the certificate of the presiding judge, 
such exhibits must be identified by the signature of the judge. 
If the exhibits be not so identified, and the facts are necessary 
to an adjudication of the questions made, the writ of error will be 
dismissed. 

.) Where exception is taken to the dismissal of a bill in equity on 
the pleadings and evidence after the testimony was closed (in the 
nature of a non-suit at law), the entire evidence is essential. 

. Exception to the refusal of a continuance because parties had not 
been served, if the question of laches of the complainant in not 
having service made was involved, cannot be determined by this 
court without all the evidence on the subject of laches. 

. Whether the court erred in requiring complainants to elect whether 
they would pursue money or property, would depend on the case 
made, not only by the pleadings but also by the proof—the whole 
case made; and to adjudicate it, the evidence is necessary. 

. To decide whether the admission or rejection of testimony was 
error, the other testimony is necessary. 

. An exception to the ruling on demurrer to a bill, plea, or the like, 
may be heard without the evidence in the case, because the record 
presents the whole case on the point, and aliunde facts cannot be 
considered. In all other cases the evidence must be incorporated 
in the bill of exceptions or exhibited thereto (no motion for new 
trial being made). If the exhibits be before the judge’s certifi- 
cate, they are embraced therein ; if they come after the certificate, 
each must be identified, as required by the 10th rule of court, as 
stated in 38 Ga., 689; 61 Id , 402. 

. A bill of exceptions with the certificate is the writ of error, and 
must be certain, especially as to evidence. There should be no 
interlineations in it at all, unless specially certified by the judge, 
as an interlineation in a deed must be before the witness attesting 
it; but if interlined at all, certainly it should be done so as to be 
read. Bills of exceptions must be plainly written without inter- 
lining, or hereafter counsel must suffer the consequences. 


Septeinber 25, 1883. 
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Practice in Supreme Court. At September Term, 1883. 


The bill of exceptions in this case shows that Masland 
et ux. brought a bill against Kemp et al., attacking a sher- 
iff’s sale and claiming both the land and the money arising 
therefrom. At the October term of court, 1879, all par- 
ties not having been served, an order was taken to perfect 
service. At the April term, 1883, of court, the case was 
called for trial; the attorneys for complainants moved for 
a continuance, because parties had not been served. The 
presiding judge certified that no diligence was shown, and 
the motion was overruled. Complainants then struck the 
party not served, and proceeded against the others. 

The court required complainants’ counsel to elect 
whether they would pursue the land or the money. They 
elected to pursue the money. (The courtcertified that he 
did not know the reason that moved counsel to make this 
election without objection, but they did so.) 

Evidence was then introduced, partly documentary and 
partly oral. This is referred to as being contained in 
exhibits A, B, and O. After the certificate of the judge, 
appeared what purported to be exhibits A, B,andC. They 
were not identified by the signature of the judge, and 
were a confused mass of parol and documentary evidence. 
There was much blurring and interlineation. 

Certain testimony was offered by complainants, and 
rejected. 

At the close of the complainants’ case, the court dis- 
missed the bill, in the nature of a non-suit. Complain- 
ants excepted, and assigned error in each of the rulings 
above stated. 


H. Morean; W. E. Smrru, for plaintiffs in error. 
D. H. Popr, for defendants, 
Jackson, Chief Justice. 


1. A motion was made to dismiss this bill of exceptions 
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on the ground that the exhibits to it were not identified 
by the Judge. The law requires this identification. 61 
Ga., 492; 13 Jb., 495; 38 Jb., 689, containing 10th rule 
of this court. The judge’s name does not appear on any 
exhibit, as the rule of court prescribes, and as was done 
in the case in the 13th, and as is laid down distinctly in the 
61st, p. 494, where the exhibit follows the judge’s certifi- 
cate, as it does in thiscase. Besides, part of what purports 
to be exhibits is oral testimony on the stand, not interrog- 
atories; and which is not marked at all as an exhibit. 
Moreover, the executions levied, and which purport to have 
sold the property and brought the money which complain- 
ants sued for, and which on their face showed its distribu- 
tion by the sheriff before the application for an injunc- 
tion, are not marked or identified by any reference at all 
to them, except in a blurred and blotted interlineation 
over what is alluded to as exhibit B, and these papers 
come after exhibit C, thus cutting in two exhibit B, if ever 
part of it. 

It is clear, therefore, that, under no possible view of the 
case under the law, can this writ of error be retained, if 
the facts be necessary to an adjudication of the questions 
made. On the point of the dismissal of the case, which 
is the main error assigned, on the pleading and evidence 
after the testimony was closed, the entire evidence is 
essential, and this point, called erroneously a non-suit, as 
at law, in the bill of exceptions, could not possibly be re- 
viewed without all the evidence. 

2. But it is said that the motion to continue, on the 
ground that parties had not been served, was good and 
could be heard without testimony aliunde. It will be 
seen, however, in a moment that it could not be. Sup- 
pose that the judge held that the party’s laches in not 
having the other parties served caused the ruling, the tes- 
timony as to that laches would be necessary to adjudicate 
the propriety of the refusal of the motion. 

Besides, the record shows that one of the parties alleged 
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not to have been served, the clerk who acted as adminis- 
trator of McGuire’s estate, made answer to the bill, and 
appearance and answer waive service; and the record also 
shows that the only other party alleged not to have been 
served, Mrs. Elizabeth McGuire, was not made a party by 
subpeena at all until the term of trial, by amendment, and 
that to go upon property in her possession and not for 
money, for which complainants elected to go on the trial. 
As to that issue she was not a necessary party, and when 
that election was made, the bill was dismissed as to her. 
So that, even if the motion to continue could have been 
heard without the evidence as to daches, it could not have 
been granted, and would have availed nothing in this 
court. 

3. It was insisted, however, that the exception to the 
court’s ruling on the point to elect whether complainants 
would go for money or property could be heard without 
evidence. That point is that the judge forced the election, 
and erred in so doing. Whether he erred or not in so 
doing, would depend on the case made, not only by the 
pleadings, but by the proof—the whole case as made ; there- 
fore, to adjudicate that, the evidence is necessary. Besides, 
the judge, in amending the bill of exceptions, says: “I 
don’t know the reasons that moved plaintiffs to make this 
election without objection; only know they did so,” 
thereby not verifying the bill of exceptions on this ground 
of error. 

4, The others are exceptions to the introduction of tes- 
timony or ruling out the same. To decide whether right 
or wrong, the other testimony is absolutely necessary. 
The same evidence may have been in, and the party not 
hurt, or on a view of all that was in, something may have 
appeared in other evidence that made that offered admis- 
sible or not. 

5. In view of the whole case, we are clear that it should 
be dismissed. A demurrer to a bill, or plea, or something 
of that sort, may be heard without the evidence in the 
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case; because the record presents the whole case on the 
point, and there can be no aliunde facts to be considered. 
In all other cases, the evidence must be incorporated in 
the bill of exceptions or exhibited thereto. If that ex- 
hibit be before the judge’s certificate, which is the writ of 
error, it is embraced within that certificate; if exhibits 
come after the certificate of the judge, each must be iden- 
tified according to rule 10 of the Supreme Court, to be 
found in 38th Ga., 689, and the decision thereon in 61 Ga., 
492. 

6. Even if reference to the exhibits as A, B, C, D, ete., 
would suffice, if made in the body of the bill of excep- 
tions and in the judge’s certificate, all allusion to the ex- 
hibits in this bill is so blurred and blotted, besides obscurely 
interlined, that it is extremely difficult and uncertain, if not 
impossible, to make out the meaning of the reference. A 
bill of exceptions with the certificate is the writ of error, 
and must be certain, and certain especially as to evidence. 
There should be no interlineations in it atall, unless spe- 
cifically certified by the judge, as an interlineation in a 
deed must be before the witness attesting it; but if inter- 
lined at all, certainly it should be done so as to be read. 
Counsel prepare the bill of exceptions themselves; the 
clerk of court has nothing to do with them ; and these bills 
of exception must be plainly written without interlining, 
or hereafter counsel must suffer the consequences. 

Writ of error dismissed. 


SELLARS vs, CHENEY, administrator. 


(Blandford, Justice, did not preside in this case. ] 


. When a defendant in an action of complaint for land puts in his 
defence, he must admit possession. 

. Section 2486 of the Code applies only to suits by an administrator 
against heirs, or those holding under them; not to a suit by a 
stranger. 

. That an administratrix stood by and saw property of the intestate 
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sold under a void fi. fa. will not estop the administrator de bonis 
non who succeeded her from attacking the validity of the sale. 

(a.) Code, §2966; 59 Ga., 171 are not applicable. 

4. A constable who served a summons, and a justice of the peace 
succeeding the one who issued it in that office, may prove and 
identify it; the justice who issued it need not be called. 

5. Where a summons in a justice’s court, based on a claim for more 
than fifty dollars was issued in 1876, and called upon the defend- 
ant to appear within less than twenty days, the judgment ren- 
dered, the fi. fa. issued thereon, and the sale made thereunder 
were void. That the court continued the case, and rendered the 
judgment more than twenty days after the issuing of the summons, 
did not render the proceeding valid. 

6. In complaint for land, where plaintiff and defendant both hold 
under a common grantor, the title in him need not be proved. 

7. The verdict is right. 


September 25, 1888. 


Administrators and Executors. Ejectment. Estoppel. 
Justice Courts. Judgments. Nullities. Before Judge 
Fort. Schley Superior Court. March Term, 1883. 


Mrs, Ingraham, as administratrix of Ingraham, deceased, 
brought complaint for land against Sellars in 1881. Dur- 
ing the pendency of the case, she married and her letters 
abated. Cheney administered and was made a party. On 
the trial plaintiff introduced a deed from one Hightower 
to Ingraham, dated in 1850, proved possession in the de 
cedent from 1854 to 1874, when the latter died, showed 
plaintiff’s letters of administration, introduced evidence o 
mesne profits, and closed. 

Defendant moved for a non-suit, which was refused. 

Defendant introduced a sheriffs deed, covering the 
premises in dispute, dated March 6, 1876, made under a 
justice court fi. fa. against Mrs. Ingraham, as administra- 
trix. He also proved that Mrs. Ingraham was present 
and made no objection to the sale. 

Plaintiff then introduced the record of the justice court 
suit on which the fi. fa. against the administratrix was 
founded, and the justice court docket, proving the same by 





792 SUPREME COURT OF GEORGIA. 


Sellars vs. Cheney, administrator. 


the constable of the justice who succeeded the one render- 
ing the judgment. From these it appeared that the sum- 
mons was issued on February 26, 1876, and called on the 
defendant to answer on March 11, although the amount in 
suit was $51.53; that the case was continued until March 
18, when judgment was rendered by default. It was ad- 
mitted that the tenants of Sellars had been in possession 
since the commencement of the suit, but that Sellars him- 
self had not been so. 

The jury found for the plaintiff the premises, with mesne 
protits. Defendant moved for a new trial, on the follow- 
ing among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the evidence did not show that the defend- 
ant or his tenants were in possession at the time this suit 
was bronght. 

(3.) Because the court admitted the justice court sum- 
mons without proof from the justice who issued it. [The 
proof was by his successor and the bailiff.] 

(4.) Because the court failed to charge anything as to 
estoppel arising out of the presence of the former admin- 
istratrix at the sale under the fi. fa. and her failure to ob- 
ject thereto. 

(5.) Because the court refused to grant a non-suit. 

(6.) Because the court admitted the deed from High- 
tower to Ingraham, it appearing that the signature of the 
attesting justice was in a different ink from other parts of 
the deed. 

(7.) Because the court held that if the justice court sum- 
mons was returned in less than twenty days, it and the 
sale thereunder were void. 

(8.) Because the court held that the suit could be 
brought against the owner and not the tenant in posses- 
sion. 

The motion was overruled and defendant excepted. 
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B. B. Hinton, for plaintiff in error. 
B. P. Hous, for defendant. 
Jackson, Chief Justice. 


The questions made in this record and pressed here 
mainly by the plaintiff in error are, first, that possession in 
defendant in the ejectment case was not proved; secondly, 
that the administrator could not sue unless he brought 
himself within section 2486 of the Code, and showed either 
prior possession, or that the recovery was necessary to pay 
debts or make proper distribution ; thirdly, estoppel; and 
fourthly, the evidence necessary to prove and identify a 
summons to a justice court so as to admit it in the evi- 
dence. 

1. When the defendant put in his defence to the action, 
the law and rule of court required him to admit posses- 
sion. 

2. Section 2486 of the Code, applies to suit by the ad- 
ministrator against heirs or those holding under heirs. 
Sellars, the defendant here, was neither an heir nor did he 
hold under one. 

3. The estoppel is not good under the facts. It is based 
on the idea that the former administratrix stood by and 
saw the sale under the void fi. fa., and thereby the admin- 
istrator de bonis non is estopped from attacking its inval- 
idity. Even if an administrator sells illegally as an indi- 
vidual he is not estopped as administrator; certainly then 
he will not be, if the preceding administratrix sees the 
sheriff sell illegally and says nothing. 57 Ga., 425; Sec- 
tion 2966 of Code, and 59 G@a., 171, are not applicable. 

4. The constable who served the summons, and the jus- 
tice of the peace who succeeded him who issued it in that 
office, may prove and identify it, and the justice of the 
peace who issued it need not be called. The constable 
who served it certainly knew as much about it as the jus- 
tice who issued it for service. 
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5. The justice court was illegally held, under the consti- 
tution of 1868, and the judgment and fi. fa. and sale were 
void; the court being held not in the time prescribed by 
law, was no court. 56 Ga., 283; 59 Jb., 533, 603; 60 Jb., 
631, 466; 65 Jb., 557. 

6. Where plaintiff and defendant both hold under a 
common grantor, the title in him need not be proved. 54 
Ga., 689; 55 Ib., 613. 

7. The verdict is right. 


Judgment affirmed. 


Massey vs. Cotton Srates Lire Insurance ComMPAny. 


(Hall, Justice, being disqualified, Judge Hutchins. of the Western Circuit, was 
designated to preside in his stead.] 


An insurer obtained from a life insurance company an ordinary life 
policy, the character of which plainly appeared in print, both on 
the margin and in the body of such policy; he paid the premium 
thereon for ten years, but when called on for the eleventh annnal 
premium, he filed a bill against the company, alleging that its 
agents had represented to him, and he believed, that his applica- 
tion was for a ten year paid-up policy, when in fact it was for an 
ordinary policy ; that the company issued and delivered to him an 
ordinary life policy when he believed it to be a ten year paid-up 
pobicy; complainant sought to compel the issuance of a paid-up 
policy, or to rescind the contract and recover the premiums paid 
by him: 

Held, that by the use of reasonable diligence he could have had 
knowledge of the truth, and equity will not relieve him against the 
results of his own gross neglect. 


November 6, 1888. 


Insurance. Contracts. Equity. Negligence. Before 
Judge Simmons. Bibb Superior Court. April Term, 1883. 


Reported in the decision. 
Gustin & Hatt, for plaintiff in error. 


LanizrR & AnpERsON, for defendant. 
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BLANDFORD, Justice. 


The plaintiff complains because the court below granted 
a new trial in this case. He makes this case: The agent 
of the defendant represented to him that his application 
was for a ten years paid-up policy, and he believed that 
the same was in fact for such policy in defendant’s com- 
pany, when in fact it was for an ordinary life policy ; that 
the company issued and delivered to him a policy for an 
ordinary life policy, when he thought and believed it to 
be for a ten years paid-up policy ; that he paid the pre- 
mium due on said policy for ten years, all the time be- 
lieving that it was a ten years paid-up policy; that when 
called on for the eleventh annual premium, he discovered 
that the policy which had been issued to him ten years 
before was only an ordinary life policy, although it was 
plainly stated in print on the margin, “ordinary life,” and 
so in the body of the policy. He filed this bill to compel 
defendant to issue a paid-up policy to him, or to rescind 
the contract, and decree that the money which he had 
paid defendant for premiums be paid back to him. 

(The question in this case is, could the plaintiff, by ordi- 
nary diligence, have discovered the truth as to the repre- 
sentations of defendant’s agent? If he could, then he is 
too late with his bill. The policy which he received put 
him upon notice as to its character, and whether it was an 
ordinary life policy or a ten years paid-up policy. Code, 
section 3126. “Ifa party, by reasonable diligence, could 
have had knowledge of the truth, equity will not relieve.” 

(Nothing but gross negligence could have kept the plain- 
tiff in ignorance of the truth in this case, and in such case 
the inference is the plaintiff acquiesced in the action of 
the defendant and accepted this policy as it is, and waived 
the policy which he originally wished to have issued to 
him. If the plaintiff could not understand or fully com- 
prehend the nature of the policy issued to him by defend- 
ant, then, as an ordinarily prudent man, he should have 

v 70—51 
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made inquiry of some one who could have informed him 
as to its character and nature. ) Having failed to do this 
for eleven years from the time the policy was issued to 
and received by him, equity will not relieve him for such 
gross neglect. DeGive vs. Healy, 60 Ga., 395; 56 Ga., 
161; 60 Zb., 449. 

Applying these principles to the case before us, it was 
‘not error to have granted the new trial in this case. 
Judgment affirmed. 


Norris e¢ al. vs. DuNN et al. 


1. Where, after the death of aland-owner, his estate, which was of 
less value than $500.00, was set apart as a year’s support for his 
widow and three children by her, without mentioning two chil- 
dren of the decedent by a former marriage, and the persons to 
whom the year’s support was so set apart took exclusive possession 
of the property under claim of title, this constituted a severance 


from the other children, and a prescriptive title began to run; and 
if that elaim, accompanied by such possession, was continuous, 
adverse, open, notorious and peaceable for the statutory period 
after the exeluded children became of age, then the prescription 
ripened into a perfeet title, unless it originated in fraud to which 
the claimants were parties, and which was kept concealed from 
the adverse parties without /aches on their part. 

(a.) Adverse possession against a co-tenant may begin to run after 
actual ouster, or exclusive possession after demand, or express 
notice of adverse possession. 

(b.) Although the proceedings may have been irregular, the judg- 
ment purporting to vest the title in the applicants for a year’s sup- 
port was color of title on which prescription could be based. 

(c.) Fraud will not be presumed from the mere omission from the 
proceedings of the names of some of the children who lived with 
their grandparents, and for whose support provision had been 
made by the decedent. 

Jackson, C. J., concurred. 

BLANDFoRD, J., dissented. 

November 13, 1883. 


Year’s support. Color of Title. Preseription. Judg- 
ment. Before E. Womack, Esq., Judge pre Aac vice. Pike 
Superior Court. October Term, 1882. ; 
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Reported in the decision. 


J. S. Pope; W. S. Wurraker, for plaintiffs in error. 
E. F. Dupree; Joun I. Hatt, for defendants. 


Hatt, Justice. 


Dunn died, leaving a widow and five minor children; 
two of these children were by a former marriage, and had 
been consigned by the father, in his lifetime, to the care 
and protection of their maternal grandfather. It is alleged 
that they belonged to the grandfather’s family at the death 
of the father, that he had provided out of his slender 
means for their support in that family, and had given up 
all parental authority and control over them, and conse- 
quently that they were not a portion of his family at the 
time of his death. 

His estate, at his death, was not worth $500. His 
widow applied to the ordinary of Pike county, to set apart 
a year’s. support for herself and three minor children. 
Upon this application, commissioners were appointed, who 
valued the entire estate at less than five hundred dollars, 
and it was set apart to the widow and her minor children. 
No schedule of the property thus set apart was returned, 
but notwithstanding this, the court of ordinary, by its judg- 
ment rendered upon this return, allowed it as a year’s sup- 
port to the widow and her minor children. Under this 
judgment they took possession of it, used it exclusively 
as their own, receiving its income, paying taxes on it, and 
accounting to no one for it or its proceeds; they put im- 
provements upon it, and continued in the exclusive use and 
enjoyment of it for about fourteen years without inter- 
ruption or counter-claim, when the present bill was brought 
by the children of the former marriage for a partition of 
the land thus set apart, against the widow and her children. 
To this bill the defendants pleaded the statute. setting up 
their prescriptive title to the premises, claiming. that the 
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suit was not brought until more than seven years had 
elapsed from the date when the youngest of the complain- 
ants had attained her majority. The evidence fully sus- 
tained this latter fact; indeed it was not contested. Under 
the charge of the judge pro hac vice presiding in place of 
the judge of the circuit, a verdict was found in favor of 
the complainants, and the defendants moved to set it aside 
and asked for a new trial upon various grounds, which was 
refused, and exception was taken to this judgment refus- 
ing the new trial, and brought here by writ of error. 

In our view, it is not material to notice any other ground 
than that relating to the defendant’s claim of a prescrip- 
tive title. The charge excepted to will be found in the 
12th and 13th grounds of the motion, and is as follows: 
“If the jury believed, from the evidence, that Catherine 
Norris (formerly Dunn), one of the defendants in the case, 
and her three minor children went into possession of the 
land in dispute under a setting apart of the same as a year’s 
support to them, whether the setting apart was legal or 
not, and believed they had a right and title to said land by 
reason of its having been set apart to them as a year’s 
support, and remained in continuous possession of the 
same for seven years after complainants became of age 
next before the filing of the bill, and that complainants 
had, on arriving at age, express notice of such possession 
and claim of title of said Catherine and children, then 
complainants would be barred from a recovery, and they 
should find for the defendants.” At the verbal request of 
complainants’ solicitor, made in the presence of the jury, 
who stated that “ he did not understand the latter part of 
the charge,” (as to express notice) “and did not think the 
jury did,” the court repeated and emphasized the same, 
saying: “I charge you again, gentlemen of the jury, that 
in order for the statute of limitations to run in favor of 
defendants’ prescriptive title, complainants must have had 
express notice of the possession and claim of title by the 
defendants, and that the statute of limitations would only 
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begin to run from the time of such express notice to com- 
plainants. It makes no difference how they receive notice, 
but complainants must have had express notice.” 

Admitting that the complainants claimed to be 
tenants in «ommon with the defendants, and that they 
were so in fact, at the death of Dunn, the husband of the 
widow and father of all the children, and were originally 
seized jointly with the defendants, and that the possession 
of the latter was that of the former,—that they held in 
subordination and not adversely to the true title, yet 
when there was a severance of thistenancy in common as 
between the widow and her children on the one side and 
the complainants on the other, as there unquestionably 
was by the setting apart of the premises to the said widow 
and her children as a year’s support to the exclusion of 
the complainants, then the prescriptive title of the defend- 
ants commenced; and if this claim of title was accom- 
panied by the exclusive possession of the defendants and 
that claim accompanied by such possession was continu- 
ous, adverse, open and notorious for the statutory period, 
then it ripened into a perfect title, unless it originated in 
a fraud to which the claimants were parties and which 
was kept concealed from the adverse party, who were vig- 
ilant in their efforts to discover it but failed to do so. 

If there were no question of a joint right of possession 
in the case, these positions would not be questioned for a 
single moment. But how stands the law in case of tenants 
-_incommon? The Code, §2303, will answer it. According 
to that, “‘ there can be no adverse possession against a co- 
tenant until actual ouster, or exclusive possession after 
demand, or express notice of adverse possession ; in either 
of which events, the co-tenant may sue at law for his pos- 
session.” 

It is not pretended on the part of the defendants that they 
rely upon either of the two last conditions. They do not 
set up exclusive possession after demand; nor do they 
claim that they gave express notice to the complainants 
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of adverse possession. They do insist, however, that the 
proceedings before the ordinary, coupled with exclusive 
possession, under the right thereby accruing to them, for 
the time required by law, was an actual ouster, and that; 
when the court charged that express notice was essential 
to the perfection of their claim, he charged upon a differ- 
ent case from that made by the pleadings and proof, and 
withdrew from the consideration of the jury the only ques- 
tion upon which they rested their right as against the 
complainants; that so far from assisting the jury to 
reach a correct conclusion, this charge misled and diverted 
them from the proper field of inquiry and investigation, 
Whether they are right or not, will depend upon what 
amounts to an actual ouster. 

In Doe, ex dem. Horne, vs. Roe & Howell, 46 Ga., 9, 
this court held that “where a tenant in common con- 
veyed the whole lot to a third person, and the grantee 
took possession, claiming the entire lot as his own, 
this action constitutes a disseisin and ouster of the 
other tenants in common, and they are barred from 
asserting their right to such property after the expiration 
of seven years.” See also Freeman’s Co-tenancy, §224, 
and the numerous cases cited in note 2 there. In Prescott 
vs. Nevers, 4 Mason C. C., 330, the rule is thus laid down 
by Story, J.: “I take the principle to be clear that, where 
a person enters into land under a claim of title thereto by 
a recorded deed, his entry and possession are referred to 
such title.” 

In this case it may be said there is no recorded 
deed; but the defendants rely upon something equally 
as potent, viz.: the judgment of a court of competent ju- 
risdiction, purporting to vest the title in them. In Cly- 
mer’s Lessee vs. Dawkins et al., 3 Howard, 688, the plain- 
tiffs relied upon the fact that the defendants derived their 
title from a judgment of partition. which was alleged to 
be absolutely void ; certainly the plaintiff in the suit (one of 
the original co-tenants) was no party to the proceeding for 
partitioning the land. The court, however, said in reply to 
this objection, that “it was wholly unnecessary to decide 
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whether those proceedings were absolutely void or not; 
for, assuming them to have been defective or invalid, still, 
as they were matter of public notoriety, of which Clymer, 
the plaintiff, was bound, at his peril, to take notice, and 
as Lynch and Blanton (his original co-tenants) under 
those proceedings claimed an exclusive title to the land 
assigned to them, adversely to Clymer, if the defendants 
entered under that exclusive title, the possession must be 
deemed adverse, in point of law, to Clymer.” Again, Jb., 
p- 689, it is said: ‘“ When some notorious act of ouster 
or adverse possession, which is brought home to the notice 
or knowledge of the other co-tenants occurs, the pos- 
session is, from that period, treated as adverse to the 
other tenants, and it will afterwards be as operative against 
them, as if the party had entered under an adverse title. 
Now such a notorious ouster or adverse possession may be 
by any overt act in pais, of which the other tenants have 
due notice, or by the assertion, in any proceeding at law, 
of a several and distinct claim or title to an entirety of the 
whole land, or, as in the present case, of a several and dis- 
tinct title to the entirety of the whole of the tenant’s prop- 
erty under a: partition, which, in contemplation of law, is 
known to the other tenants.” The learned Judge Story, 
delivering this opinion, deems this doctrine so familiar 
that it seems scarcely necessary to cite any authorities. 
He does, however, cite quite a number of cases, both Eng- 
lish and American, in its support, beginning with Town- 
send and Pastor’s case, 4 Leonard’s R., 52, and continuing 
the list down to 1845, the time of the decision he was then 
rendering. These citations need not be repeated here, 
they are set out and commented upon in the opinion from 
which we have quoted. Since that time there have been 
others affirming and enforcing the same principle. Free- 
man’s Co-tenancy, §227. 

If the foregoing cases-lay down the law correctly, of 
which we entertain no doubt, they effectually dispose of 
the one at bar. Indeed §2303 of the Code announces, in 
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a brief but accurate and comprehensive form, the identi- 
cal doctrine, and gives the rule by which we must be 
guided to our conclusion. 

We cannot infer fraud from the bare fact, that the 
names of the complainants do not appear in the proceed- 
ings before the ordinary to have the year’s support set 
apart. Thecourt may have been apprised of all the facts, 
and may have deemed it unnecessary, under the cireum- 
stances of the case, to make provision for them, as that had 
been done in the lifetime of their father. 

Judgment reversed. 


Jackson, Chief Justice, concurring, said: I concur in 
the judgment. On the death of the decedent, the titie de- 
scended to the widow and all the children, and they were 
then all tenants in common. But the law allows the 
widow to apply for and have set apart a year’s support for 
herself and the children of the decedent, and this court 
has held that the widow may sell the property set apart 
for a year’s support, and use it up for the benefit of the 
family. So that, if the judgment of the ordinary was wrong, 
it at least gave color of title; and if, instead of using up 
the property, it was held under the judgment for the 
statutory time, a prescriptive title ripened. I am inclined 
to think that the judgment of the ordinary vested the title 
in widow and children named therein; but if, because of 
irregularity or otherwise, it did not vest the title in them, 
it at least purported so to do, and was therefore color of 
title ; and with such possession as the statute prescribes, a 
prescriptive title could be based thereon. 


BLANDFORD, Justice, dissenting: 


The question in this case is, does the setting apart of a 
twelve months support to a widow and certain minor chil- 
dren of her and her deceased husband, by the ordinary, 
vest the property in such widow and children to the ex- 
clusion of other minor children of the deceased husband 
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to such an extent as to make such setting apart by the 
ordinary color of title in favor of the widow and her chil- 
dren named in the application to the ordinary, which, with 
possession of the property for the statutory period, will 
bar the other minor children of the husband by a former 
wife. 

I maintain that the setting apart of the property by the 
ordinary for a twelve months’ support was not a judicial 
but a ministerial act, unless objections to the return of the 
commissioners had been made, and when the ordinary 
passed upon the objections this action was judicial, not 
ministerial, and unless objections be filed there is no plain- 
{iff and defendant before the court—no case; so that the 
mere filing and recording of the returns of the commis- 
sioners as provided by §2573 of the Code, by the ordinary, 
are merely ministerial acts, such as were done by the or- 
dinary in the present case. The object of all the pro- 
visions of the statute is to provide for the widow and all 
the minor children of the deceased husband for twelve 
months after his decease, so that creditors of the husband 
shall not deprive the widow and children of this support 
from the husband’s estate. 

Under the laws of this state, when a person dies his real 
estate descends to his heirs at law, subject to be sold by 
his administrator for the payment of his debts, as personal 
property is, and all of his children inherit equally per 
capita. But this rule of descent is changed when prop- 
erty has been set apart to the widow and children of the 
deceased husband. Then the same vests in and becomes 
the property of the widow and all the minor children of 
the deceased husband, whether the children be by a former 
wife or not; and if there should be adult children, they will 
not be entitled to any part of the property so set apart. 
though it may be the whole of the property left by the 
deceased ancestor. Thus it is as to the property set apart; 
another rule is adopted as to the distribution of intestates’ 
estates. Until the property is so set apart, then the gen- 
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eral rule of distribution applies ; but immediately after the 
property is set apart, then the same vests in the widow and 
all the minor children of the deceased husband. Code; 
§§2574, 2576. 

What relation do the widow and minor children sus- 
tain to each other as to the property set apart? That they 
are tenants in common as to this property all admit, and 
no one can doubt. The law casts the title, by the act 0° 
the ordinary setting apart the property, upon the widow 
and all the minor children of the deceased husband. Those 
children by a former wife, if they be minors, take, under 
the law, equally with the children by the last wife, they 
are tenants in common as to such property set apart. The 
application made to the ordinary being by the widow for 
herself and her three minor children, there being no men- 
tion of the two minor children by a former wife of the 
husband, and the setting apart to the applicant, by the 
ordinary, did not change the law. When this property was 
set apart by the ordinary, the law came in and vested the 
same in the widow and all the minor children of the de 
ceased husband, those left out of the application as well 
as those embraced therein. This was the force of the law, 
and no act of the widow or ordinary could break or im- 
pair this force of the law ; so that the widow and her chil- 
dren took this property upon the same terms, to the like 
extent, and no more, as the two minor children of her 
deceased husband whose names were left out of the appli- 
cation. Such was the operation of the law, and when the 
widow with her children went into possession of this land 
set apart, as aforesaid, her possession was the possession 
of all the children of her deceased husband; they were 
tenantsin common; they held this land per my et per tout, 
and all the relations and the law regulating or applying 
to tenants in common applied to these parties. 

This widow went into possession of this land with her 
children under the setting apart by the ordinary ; she then 
became a tenant incommon with the other children of her 
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deceased husband ; her possession was their possession ; she 
did no act save to go into and enjoy this property, which 
she had a right to do; and this was not inconsistent with 
the rights of the two minor children of her husband by a 
former wife; there was no actual ouster, because all the 
acts and conduct of the widow was entirely consistent 
with her rights to this property and the rights of the other 
co-tenants. What did she do which amounted to an actual 
ouster as to these defendants in error, her co-tenants? All 
that is shown is that she went into possession and used 
this land for the support of. herself and children; this she 
had the right todo; this does not constitute an actual ouster 
of her co-tenants; if so, then the possession of one co-ten- 
ant is not the possession of all. There was no demand by 
the plaintiffs in the bill, who were the children of the de- 
ceased husband by a former wife, until a short while 
before the commencement of this suit, and when such 
demand was made,they were refused to be let into pos- 
session with the widow. This was the first and only notice 
_ which they ever had that the widow claimed the exclusive 
possession of this land, and this was but a few weeks be- 
fore the commencement of this suit. §2303 of the Code 
provides as follows: “‘Therecan be no adverse possession 
against a co-tenant until actual ouster, or exclusive pos- 
session after demand, or express notice of adverse posses- 
sion.” I think I have shown that both plaintiffs and de- 
fendants were tenants in common; that they held this land 
by one and the same right; that the widow and her chil- 
dren who went into possession of this land did no act 
which amounted to an actual ouster until the demand was 
made upon them; that there was no exclusive possession 
by them until this demand was made; that there was no 
express notice of adverse possession on the part of the 
widow until the demand was made by the plaintiffs, and 
that this demand being made only a few weeks before the 
bringing of this suit, the plaintiffs are not barred of 
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their rights by the statute of limitations. This being my 
opinion, I think the decree rendered by the court below 
should be affirmed. 


RAKESTRAW, executrix, vs. RAKESTRAW et al. 


A will appointed the wife of testator as his executrix, and contained 
the following item: ‘‘I will that all the rest of my real estate prop- 
erty, including the house and lot I now occupy and a house and 
lot I own in Lawrenceville, together with my lands, be held and 
controlled by my wife during her lifetime. I would also include 
whatever money and notes I may own. In short, itis my will 
that my wife shall have full and entire control of all my effects, of 
whatever kind.’’ The testator having died, the will was probated, 
and the executrix qualified. She filed a bill, alleging that the 
rents, issues and profits of the estate were not sufficient for the sup- 
port of herself and the six minor children of the testator, and 
prayed that she be allowed to sell the same ora portion thereof for 
such support. 

Heid, 1. That the will does not confer on the executrix the power of 

sale. 

2. That the will creates a life estate in the widow, with remainder to 
the children of the testator; and it is competent for the life tenant 
to waive the life estate in the property devised; this would vest 
the whole estate in the children ; and it would be in the power of a 
court of equity to decree a sale of the whole or a part of the prop. 
erty for the support, education and maintenance of the children 
and the support of the widow. The court could hear evidence as 
to the probable value of the life estate, and decree to the widow 
such sum as would be equal thereto, and could, by proper order, 
protect the remainder for the use of the children, or decree that the 
sum be turned over to the guardians of the minors and to those 
children who have become of age. 

(a.) An amendment should be made specifically setting forth the 
property constituting the estate held by the widow, and stating 
her willingness to surrender her life estate. 

(b.) It seems to be the policy of the law to provide for the support of 
the widow and minor children, and the courts should in all proper 
ways forward and carry out this policy. 


Septem ber 18, 1833. 


Wills. Estates. Equity. Remainders. Laws. Be- 
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fore Judge Hutcuins. Gwinnett Superior Court. March 
Term, 1883. 






Reported in the decision. 







S. J. Winy, for plaintiff in error. 






No appearance for defendants. 


BLANDFORD, Justice. 






Gainum T. Rakestraw made his last will and testament 
and appointed his wife executrix thereof, and by the sixth 
item or clause of said will. he provided as follows: 










*‘T will that all the rest of my real estate property, including the 
house and lot I now occupy, and a house and lot I own in Lawrence- 
ville, together with my lands, be held and controlled by my wife 
during her lifetime. I would also include whatever notes and money 
I may own. In short, it is my will that my wife shall have full and 
entire control of all my effects, of whatever kind.’’ 


The testator having died, the will was duly proved, and 
Mrs. Rakestraw, the widow, qualified as executrix. She 
presented her bill to the superior court of Gwinnett county, 
in which she represented that said Gainum left at his death 
six minor children ; that the rents, issues and profits of the 
estate of said testator were not sufficient for the support 
and maintenance of herself and children, and prayed that 
she be allowed to sell the same, or a portion thereof, for 
such support of herself and family. The court below, 
after consideration of said bill, decided that the will of 
testator does not confer power of sale on the executrix, 
and the prayer of the bill was refused. This ruling the 
plaintiff excepted to, and assigned the same as error. 

The will of testator creates a life estate in Mrs. Rake- 
straw, the widow auc executrix, the remainder to the chil- 
dren of testator. It is competent for the life tenant to 
waive her life estate in the property devised, which would 
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vest the whole estate in the children of testator; and it 
would be in the power of the court to decree a sale of the 
whole ora part of the property for the support, education 
and maintenance of the children and the support of the 
widow. The court could hear evidence as to the probable 
value of the life estate of the widow, and decree to her 
such sum as would be equal to the value of the life estate, 
and could, by proper order, protect the remainder for the 
use of the children, or decree that the same be turned over 
to the guardians of the minors and to those children who 
have arrived at age. Section 1824 of the Code provides that, 
“The ordinary may, in his discretion, allow the corpus of 
the estate, in whole or in part, to be used for the education 
and maintenance of the ward.” If the ordinary could 
authorize a sale of this property for their education and 
maintenance, so can the superior court in this proceeding, 
if the bill shall be amended so as to allege the willingness 
of the life tenant to surrender her life estate; then there can 
be no difficulty as to asale of the property so surrendered ; 
but the bill should set forth the property specifically con- 
stituting the estate held by the widow, and then, with these 
amendments, the court could decree a sale of this property, 
taking care to properly secure the minors in the money 
arising from such sale. The court was right in holding 
that the executrix had no power of sale of this property 
conferred on her by this will, but erred in refusing the 
prayer of the bill for this reason, as it was the power of 
the court whiich was invoked by the bill, and the court 
should have heard the prayer and, on proper terms, granted 
suitable relief. Our law provides, as necessary expenses 
of administration and to be preferred before all other debts, 
a provision for the support of the family, whether the per- 
son whose estate is being administered die testate or in- 
testate. solvent or insolvent. Code, §2571. So it seems 
that it is the policy of our law to provide for the support 
of the widow and minor children, the family of a deceased 
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person, and the courts should, in all proper ways, forward 
and carry out this policy. 
Judgment reversed. 







Judgment: It is ordered that the judgment of the court 
below be reversed, upon the ground that the court refused 
to entertain the bill of plaintiff because no power of sale 
was conferred on the executrix by the will of testator. 
And it is further ordered that the court below allow the 
bill of plaintiff to be amended as herein indicated; and 
that the court decree a sale of so much of the property as 
the widow may relinquish her life interest in and to, and 
that it direct the executrix as to the application of the 
fund for the support of the family, and the education and 
maintenance of the minor children. 














VEAL et al. vs. Rosrnson. 






1. The judge who tried the case committed no errors in the various 
rulings and charges to which exception has been taken by the de- 
fendant below; nor was there error in the finding of the jury upon 
the questions thus submitted. | 

2. The court should not have refused to submit to the jury the issue 
made by the defendant’s claim to a prescriptive title, and should 
have charged, as requested, that ‘‘ color of title is anything in 
writing purporting to convey title to the land, which defines the 
extent of the claim, it being immaterial how defective or imper- 
fect the writing may be, so that it is a sign, semblance or color of 
title; and if they should be satisfied from the evidence that the 
defendant was in actual, public, continuous, peaceable, notorious 
and uninterrupted possession of the premises for seven years 
prior to the commencement of the suit under such color of title, 
and that her claim did not originate in fraud, and that she held in 
her own right, in good faith, against all other persons, including 
her husband; then she was entitled to retain possession of the 
land.’’ There was some evidence on which this charge could be 
based, and it should have been given, together with proper instruc- 
tions, applying hypothetically to the assumed facts, and the jury 
should have been further instructed as to what constituted fraud 
and bad faith, and should have been told that if these things ex- 
isted, defendant had no right to hold the premises. 


September 18, 1883. 
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New Trial. Title. Prescription. Fraud. Charge of 
Court. Before Judge Hurtcnins. Gwinnett Superior 
Court. March Adjourned Term, 1883. 


Veal and Scruggs brought complaint for land against J. 
E. Robinson and his wife, Mrs. Fannie Robinson. The 
abstract of title attached to the declaration was as follows: 
A deed from Thomas M. Meriwether, chairman of the 
board of trustees, etc., to Joseph Robinson, dated Jan- 
uary 28, 1874; a deed from Joseph Robinson and his wife, 
Frances E. Robinson, to plaintiffs, dated December 21, 
1874; and a deed from J. M. Patterson, sheriff, to plain- 
tiffs, dated December 5, 1876. 

J. E. Robinson filed a disclaimer of title. Mrs. Robin- 
son pleaded the general issue. 

On the trial, the following facts were shown: De- 
Witt C. Jones sold the property to Hopkins and others as 
trustees of the Orphans’ Home of the North Georgia Con- 
ference, on November 14, 1872; on January 28, 1874, 
Meriwether, as chairman of the board of trustees, con- 
veyed the land to Joseph Robinson; Joseph Robinson 
made a deed to Mrs. Fannie Robinson, dated March 12, 
1874, the expressed consideration being $1,500.00; the 
same grantor, his wife joining him, made a deed to plain- 
tiffs, dated December 21, 1874, for the expressed consid- 
eration of $1,800.00; on December 5, 1876, Patterson, 
sheriff, sold the land under an execution in favor of Burge 
against Joseph Robinson, under a judgment obtained in 
1867. Veal and Scruggs were the purchasers. 

In addition, plaintiffs introduced evidence to the follow- 
ing effect: Meriwether, as chairman of the board of trus- 
tees, sold the land to J. E. Robinson; the latter paid 
$350.00 and gave notes for $1,400.00, receiving a bond for 
title. Subsequently, by consent of J. E. Robinson, his 
father, Joseph Robinson, paid the balance of the purchase 
money and took a deed in his own name; the payment 
was made by delivering to Meriwether certain notes given 
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by one White to Joseph Robinson. Before the purchase, 
J. E. Robinson said it was all right; that there was noth- 
ing in the way, but that it was bought with the proceeds 
of his father’s homestead. He showed them over the 
land. In August, 1875, Scruggs, one of plaintiffs, went to 
the place. J. E. Robinson and his wife, the defendant, 
were living on it. Mrs. Robinson said they had it rented 
from Joseph Robinson (her husband’s father), and wanted 
to rent it again if plaintiffs bought; that she would send 
her husband down to see about it. He did go to Stone 
Mountain, together with his father, in December, 1875, to 
see plaintiffs, and rented the place, giving his note for the 
rent; this has been sued on but not collected, and has been 
held by plaintiffs. Prior to this, Veal, one of plaintiffs, 
testified that he bought of Joseph Robinson a note of J. 
E. Robinson for $100.00 for rent of the place for 1874; J. 
E. Robinson said it was all right, that it would be paid ; 
it was not, however, and Veal left it with one Miller, a 
justice of the peace, for collection, and has not seen it 
since. When the sheriff levied on the place, he served 
notice of the levy on J. E. Robinson; his wife was pres- 
ent at the time; it was spoken of at the supper table, in 
presence of Mrs. R., what the sheriff had come for. Sub- 
sequently plaintiffs sued J. E. Robinson for the land, a 
recovery was had, writ of possession issued in 1880, and 
plaintiffs were put in possession. Defendant was present; 
before dispossession, she told one of the plaintiffs that she 
wished to buy the land if she could get some money that 
was coming to her. When the sheriff sought to dispos- 
sess her, she refused to go out; wanted a few days to see 
her attorney ; but did not claim or exhibit any title. Plain- 
tiffs were put in possession and left a tenant there; the 
tenant remained two or three days, and was then put out 
by Wimpy, the attorney of defendant; and when one of 
plaintiffs went to the place, he found Wimpy and defend- 
ant and family there. J. E. Robinson returned the land 
for tax as his up to 1877, and then his wife returned it. 
v 50-52 
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Defendant also presented evidence, in brief, as follows: 
J. E. Robinson bought the land from Meriwether, chair- 
man of the board of trustees, for his wife, gave notes 
signed by him for her, and took a bond for titles for her. 
He paid off the first note of $350.00 with her money. The 
balance of $1,400.00 was paid in the following manner: 
Joseph Robinson, the father of J. E. Robinson, discovered 
that Mrs. Robinson, the defendant, had some money, and 
went to his son several times to get it; he had notes on 
one White, and it was arranged that Meriwether would 
take the notes for the last payment: this was done, and 
J. E. Robinson let his father have his wife’s money for 
the White notes, contrary to his wife’s wishes and instruc- 
tions, she having given him the money to pay the balance 
of purchase price and take the deed to her. The deed 
was made to Joseph Robinson because he “wanted it that 
way, and he would make a deed to defendant in a short 
time.” J.E. Robinson did not know there was anything 
against his father. On being informed what had been 
done, defendant was surprised and dissatisfied. Joseph 
Robinson came up on March 14, 1874, and made the deed 
to defendant. 

J. E. Robinson denied having given any rent note to 
Joseph Robinson; admitted that he gave the note to 
plaintiffs in 1875; he explained this by saying that he 
’ and his wife became dissatisfied and wanted to move off 
the place, and told Joseph Robinson to sell it; that 
Scruggs, one of the plaintiffs, came up and told him that 
plaintiffs had bought the land from Robinson, and he 
thereupon gave them a rent note; that when he went 
down to close the matter with Joseph Robinson, he found 
that “it was not satisfactory, and no sale as he instructed ; 
then he repudiated said note and made old man Joseph 
Robinson, afterwards in November, 1876, take up this note 
by his note, and delivered it same day to Veal, and Veal 
gave an order on J. A. Miller for the note.” (This was 
denied by plaintiffs.) He never told his wife anything 
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about the note, and she knew nothing of it until after it 
was sued. He received $375.00 from the estate of her 
father in 1872, and $88.00 in 1873, and these sums went 
towards paying for the land. They were married in 1866. 
Defendant went into possession of the land in 1873, and 
held adversely to him and every one else with claim of 
right; witness never laid any claim to the land. He 
bought land in Greene and Rockdale counties with his 
wife’s money and took title in his own name, but she 
always claimed it. That land was sold, and part of the 
proceeds went to pay for this land. The bond for title 
was for her. The money came from her father’s estate ; 
her husband was authorized to act as her agent, and got 
the money for her. She denied the admissions alleged to 
have been made by her and the statement said to have 
been made by plaintiff to her. Several receipts by J. E. 
Robinson, dated from 1866 to 1870, to the administrators 
of the estate of his wife’s father, for sums of money, were 
introduced, also several witnesses who swore that defend- 
ant had been in open possession of the land since 1873, 
holding adversely to her husband and every one else; that 
her husband cultivated the land. 

There was some further conflict as to the note left with 
Miller for suit, not material here. 

The jury found for the plaintiffs the premises and $575 
for rent. Defendant moved for a new trial on the follow- 
ing grounds : 

(1.) Because the court charged that if J. E. Robinson 
and Fannie Robinson were married before December, 1866, 
and her father died before that time, the marital rights of 
the husband attached to the share of the wife in her fath- 
er’s estate, unless he had treated it as her separate prop- 
erty; but that, if he had received it for her and had 
paid off land notes given by her, or by him as her agent, 
and had taken the deed to the land in her name, the title 
would vest in the wife and become her separate estate. 

(2), (3.) Because the verdict was contrary to the charge 
of the court. 
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(4.) Because the court did not charge certain requests 
in substance as follows: 

(a.) That Mrs. Robinson is not bound by the acts of her 
husband, unless he was her agent or his acts were ratified 
by her. 

(4.) That if Mrs. Robinson had possession adverse to 
her husband and everybody else, it would charge plaintiffs 
with notice. 

(c.) It was not the duty of Mrs. Robinson to record the 
deed received by her from Joseph Robinson immediately ; 
nor to notify plaintiffs that he had no title; but it was their 
duty to take notice. 

(d.) Innocent purchasers are protected because they in- 
vest their money on the faith of the apparent rights of the 
seller as the parties have allowed them to exist; a judg- 
ment creditor does not stand in the same position ; one arises 
by contract ; the other by operation of law. A judgment 
lien is on defendant’s property, and is good as a general 
rule on property to which defendant has a clear equitable 
title, but does not extend to property where the equitable 
title is in a third person, though the legal title may be in 
the defendant. 

(5.) Because the court refused to submit the issue on 
the title by prescription in his charge to the jury (a 
plea of prescription having been filed by the defendant) 
and refused to charge as follows: “Color of title is any- 
thing in writing to land which defines the extent of the 
claim. It is wholly immaterial how defective or imperfect 
the writing may be; if it is in writing, it is sign, semblance 
or color of title. If, therefore, you are satisfied from the 
evidence, that Mrs. Fannie Robinson was in the actual, 
public, continuous, notorious, exclusive, uninterrupted, 
peaceable possession of the premises in dispute, seven years 
prior to the commencement of this suit, under color of title 
such as I have described to you, which must not originate 
in fraud, and possessed the land in her own right against 
her husband and all other persons, then you will find for 
the defendant.” 
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[To this ground the court appended the following note: 
“The court refused to charge on the subject of prescrip- 
tion because it did not consider the notes taken up by de- 
fendant a color of title.” 

(6), (7.) Because the court admitted evidence of sayings, 
conversations and transactions of Robinson, not in his 
wife’s presence. 

[The court appended the following note: “In reference 
to the seventh, eighth and ninth grounds, the court ad- 
mitted the sayings of Robinson because there was some 
evidence that he and his wife entered in possession of the 
land in dispute under a contract of rent made by J. E. 
Robinson, and as he was the head of the family, prima 
facie he was in possession, and the wife’s possession was 
his. The court in admitting this evidence stated that, as 
the case stood at present, the evidence was admissible. 
Whether it would amount to anything, would depend on 
the case that the defendant might make when she came 
to introduce testimony,—meaning that if she should show 
written title to herself, the prima facie presumption that 
the possession was that of the husband would be rebut- 
ted.” | 

(8.) Because the court admitted the evidence of J. W. 
Scruggs, as follows: Witness had a suit against Joseph E. 
Robinson for the possession of the land in dispute and 
gained it in the Supreme Court. During the time of said 
suit Fannie Robinson never asserted her right or claim to 
the land, and witness never heard of her claim until after 
he had gained the suit. 

[See note to (6) and (7).] 

(9.) Similar to (6) and (7). 

(10.) Because one of the jurors was a nephew by mar- 
riage of a brother of one of plaintiffs. [Affidavits were 
referred to but none were attached. | 

(11.) Because the court admitted in evidence the note 
given by J. E. Robinson to Veal and — for rent of 
the property in dispute. 
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(12.) Because the court admitted in evidence the writ 
of possession issued at the suit of plaintiffs against J. E. 
Robinson, with the entry of the sheriff thereon showing 
that he had placed plaintiffs 1n possession. 

(13.) Because, pending the progress of the case, one of 
the jurors had a conversation with an outsider in regard to 
it. [There was a showing and counter showing as to this 
ground which were very conflicting. | 

(14) to (17.). General exceptions to the verdict. 

By amendment was added another ground as to sickness 
of counsel for defendant during the trial ; but it appeared 
that he went through the trial and did not ask for a con- 
tinuance. 

The motion was sustained, and plaintiffs excepted. 


CLARK & Pace; S. J. Wyn, for plaintiffs in error. 


J. A. Wimpy, for defendant. 
Hat, Justice. 


1. A careful examination of this voluminous record sat- 
isfies us that the judge who tried this case committed no 
error in the various rulings and charges to which excep- 
tions have been taken by the defendant below, nor was 
there error in the finding of the jury upon any of the 
questions thus submitted to them. To this extent the 
verdict was in accordance with the evidence. There was 
no error in refusing to charge any of the requests made 
by defendant’s counsel, except in one instance. 

2. The court should not have refused to submit to the 
jury the issue made upon the defendant’s claim to a pre- 
scriptive title, and should have charged upon that subject 
as requested by her counsel, “ that color of title is any- 
thing in writing purporting to convey title to land, which 
defines the extent of the claim, it being immaterial how 
defective or imperfect the writing may be, so that it is a 
sign, semblance, or color of title; and if they should be 
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satisfied, from the evidence, that the defendant was in the 
actual, public, continuous, peaceable, notorious, and unin- 
terrnpted possession of the premises for seven years prior 
to the commencement of the suit, under such color of title, 
and that her claim did not originate in fraud, and that she 
held in her own right in good faith against all other per- 
son, including her husband, then she was entitled to re- 
tain possession of the land.” This charge ought to have 
been given, together with proper instructions applying 
hypothetically to the assumed facts; and the jury should 
have been further instructed as to what constituted fraud 
and bad faith, and should have been told that if these 
things existed, then she had no right to hold the premises. 
There was some evidence on which this charge could be 
requested, and the issue that it made should have been 
submitted to the consideration of the jury, and they should 
have been left to apply it to the facts of the case. Whether 
it would have changed their finding we cannot certainly 
know, and we forbear the expression of any opinion as to 
the effect it should have in bringing about a different re- 
sult upon another trial. For the reason above stated, and 
for that alone, the judgment granting a new trial is affirmed. 
Judgment affirmed. 


HAypEN et al. vs. City oF ATLANTA ef al. 


. An act of the legislature conferring on a municipal corporation 
the power to grade, pave and improve its streets and sidewalks, 
and to assess the real estate abutting on each side of the street 
improved, in proportion to its frontage, for the payment of one- 
third of the cost of such improvements, is not in violation of the 
constitutional’ requirement that taxes shall be ad valorem and 
uniform. Such assessments are not taxes within the meaning of 
the constitution. 

. Neither are such assessments an exercise of the right of eminent 
domain; and an act of the legislature authorizing them is not in 
conflict with the constitutional provision that private property 
shall not be taken or damaged for public use except upon just 
compensation first made. 


January 15, 1884. 
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Municipal Corporations. Streets. Pavements. Con- 
stitutional Law. Taxes. Assessments. Before Judge 
Hammonp. Fulton Superior Court. October Term, 1883. 


In 1881, the charter of the city of Atlanta was amended 
by an act of the legislature which provided that the mayor 
and general council might grade, pave, macadamize, and 
otherwise improve for travel and drainage the streets, 
lanes and alleys of the city, and construct sidewalks and 
pave and curb the same, and put down cross-drains and 
crossings. The act authorized the mayor and council to 
assess one-third of the cost of these improvements on the 
real estate abutting on each side of the street improved, 
the assessment being made in proportion to frontage. It 
was provided that before such improvements should be 
made, there should be a written request therefor to the 
commissioners of streets and s¢wers from persons owning 
real estate having at least one-third of the frontage on 
the street or part of street to be improved. In case of 
non-payment, executions were to be issued, and be levied 
by the marshal. It was also provided that affidavits of 
illegality might be filed thereto as in other cases. The 
material sections of the act are stated in the decision. 

Under this act, the city council passed ordinances pro- 
viding for the paving of certain streets. A number of 
property owners on Marietta street refused to pay the 
assessments demanded of them for the cost of grading 
and improving that street, with its crossings, sidewalks, 
etc. Executions were issued against them. They ten- 
dered affidavits of illegality to the marshal who refused 
them, and they thereupon filed their bill to enjoin the exe- 
cutions from proceeding. The principal grounds of ille- 
gality alleged were as follows: 

(1.) That the act of the legislature allowing these assess- 
ments was unconstitutional, because it provided for a tax 
which was not ad valorem and uniform. 

(2.) Because the provision that a street should not be 
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improved except upon the written request to the commis- 
sioners of streets and sewers of persons owning real estate 
having at least one-third of the frontage on the street or 
portion of street to be improved, was a delegation of leg- 
islative authority. 

(3), (4). That the debt of the city of Atlanta exceeded 
seven per centum of the taxable property therein, and 
that the contract for paving amounted to incurring an in- 
debtedness,which could not be done, under the constitution. 

(5). That the issuing of executions for such assessments 
and the sale of property thereunder amounted to taking 
private property for public use without due process of 
law and without compensation therefor being first made. 

(6). That the assessment or tax is not uniform_on the 
same class of subjects. ; 

Defendants answered the bill, taking issue with the 
complainants on the propositions stated above, and deny- 
ing that the city was incurring any debt in making con- 


tracts for the paving of the streets, inasmuch as it first 
provided the means of payment for such works. 

The chancellor refused the injunction, and complain- 
ants excepted. 


Broyes & JoHNSTON; FRANK A. ARNOLD; Mynatt & How- 
ELL, for plaintiffs in error, cited Const., Art. 7;67 Ga., 299; 
34 Ill., 203; 9 Heisk., 349; 24 Am. R., 308; 40 I1., 211; 
94 Ill., 604; 12 Rich., 702; 45 Ala., 310; 32 Ark., 31; 
41 Ga.,21; 47 Id., 562; 8 Neb., 124; 4 Coms., 419; 5 
Ohio, 243; 2 Oregon, 152-3, 165-7; 28 Cal., 162-3; 25 
Miss., 458-462; 4 R. I., 230, 240; 2 Kansas, 485; 12 Al- 
len, 223, 500; 9 Vroom, 190; 96 U.S. R., 97; 74.N. Y., 
183; 30 Am. R., 289; 35 Mich., 194; 24 Am. R., 541; 
38 N. J., 190; 65 Penn., 146; 2 Dill. Mun. Corp., §§800, 
968-9 ; Cooley Const. Lim., §156, note; 7 Nev., 68; 7 Kan- 
sas, 592; 65 Pa., 146; 2 Dill., 746 e¢ seq.; 67 Ga., 293; 
64 Zd., 286; 1 Dill., 136; 84 Ill.,282; 89 /d., 282; 87 Zd., 
385; Cooley on Taxation, 456, 147-8, note; Code of At- 
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lanta, §$62, 647-8; Code of Ga., §1670; 63 Ga., 194; 8 
Id., 23; 60 Id.,404; 1 Dill. Mun. Corp.,§21; 2 /d., 763; 
10 Bush., 182; 20 Minn., 511; 19 Wall., 660. 

W. T. Newman; E. A. Anater, for defendants, cited 11 
Ga., 294; 28 Id., 613; 61 Jd., 200; 19 Viner’s Abr., p. 
410; 7 Comyn’s Dig., t. p. 338; 12 Rich. (S. C.), 733; 3 
Bac. Abr., (G.) p. 59, sec. 45; 4 Comst. (N. Y.), 438 and 
cases cited; 4 Jones Eq., (N. C.), cited in 1 Dill. Mun. 
Corp., (3d Ed.), p. 17, note (2); Cooley on Taxation, 1; 
42 Ga., 598; Acts 1880-1, p. 358; Code of Atlanta, 1883, 
§162 et seg.; 57 Ala., 6; 12 Cal., 76; 28 Jd., 345; 29 Id., 
75; 123; 31 Jd., 240; 40 Jd.,497; 51 Zd., 15; 12 IIl., 406; 
26 Id., 357; 94 Id., 604; 26 Ind., 119; 27 Jd, 223; 
29 Jd., 329; 14 Jd., 199; 31 Iowa, 31; 2 Kansas, 485; 11 
Bush., 527; 7 /d., 667; 4 La. An., 7,4; 5 /d., 112, 362-3, 
504; 7 Ld., 72, 77; 10 Jd., 57; 11 Ld., 220, 338, 387; 20 
Id., 497 ; 70 Me. 516, 522; 48 Md., 265; 12 Allen, 500, 
23; 2 Mich., 560; 8 Jd., 274; 18 7d., 495; 47 Miss., 713, 
367; 25 /d., 458; 27 Td., 209; 38 Jd., 652; 25 Mo., 593; 
30 Jd., 487; 31 Td., 345; 44 Jd., 458; 49 Jd., 552; 50 7d., 
529; 53 Id.,44; 4 Neb., 336; 8 Jd., 124; 18 N. J., Eq., 
519; 41 N. J. L., 83; 3 Wend., 263; 11 Johns., 77; 15 
Wend., 376; 24 Jd., 65; 67 N. Y., 533; 84 Jd., 108; 4 
Coms., 419; 1 Ohio St. (N. S.),126; 5 Ohio, 243, 250, 520; 
8 Jd., 333; 9 Td., 540; 10 Jd., 160; 36 Jd., 164; 2 Oregon, 
146; 3 Watts, 292; 7 Harris, 258; 9 /d., 147; 13 Pa. St., 
107; 25 7d., 128; 61 7d, 255; 69 Jd., 352; 73 Td., 404; 
83 Jd., 156; 4 R. 1, 240; 1 Swan, 177; 6 Humph., 371; 
51 Tex., 302; 42 /d., 626; 45 Jd., 271; 44 Vt., 174; 26 
Grat., 224; 31 Jd., 571; 14 Wall., 676; Cooley on Taxa- 
tion, 416, 473; Burroughs on Taxation, §§145-51; Cooley 
Const. Lim., 619-39; Dill. Mun. Corp., §§735-832; Hil- 
liard on Taxation, p. 364, 27; Code, §4683, 786; 60 Ga., 
100; 64 Jd., 133; 67 Jd., 386; 11 Johns., 77; 7 Md., 517; 
31 Pa., 69; 26 Mo., 468; 38 Miss., 675; 67 Ga., 106; 95 
U.S., 37; 96 Ld., 97,107; 18 How., 272; Dill. Mun. Corp., 
(3d Ed.) §754; 104 U.S., 78; 5 Ga., 194; 4 Coms., 419; 
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44 Vt., 175; 31 Iowa, 31; 94 Ill, 604; 49 Mo., 552; 50 
Id., 525; Dill. Mun. Corp. (8d Ed.), §752; 30 Mich., 24; 
38 Pa. St., 503; Cooley Const. Lim., 637; 19 Viner’s Abr., 
t. p. 3388; 23 Ga., 402; Code of Atlanta, 1883, §§163-5; 
Cooley on Taxation, p. 398; 2 Dill. Mun. Corp. (3d Ed.), 
§798; 6 Humph. (Tenn.), 368; 1 Swan, 177; 31 Grat. 
(Va.), 576 and authorities cited; 16 Pick., 514, 509; 25 
Mo., 596; Dillon Mun. Corp., § 761, par. 6; 5 Ohio, 244; 
4 R.1., 240; 54 Ga., 663; 9 Ga., 253; 44 Id., 649; 68 Jd., 
686; 16 /d., 102; 39 N. H., 304; 11 La. Ann., 338; 42 
Ga., 596; 68 Id., 686; Code, §5081; Cooley’s Const. Lim., 
631-2; 12 Cal., 84; Cooley on Taxation, p. 451; Cooley 
Const. Lim., 507; Dill. Mun. Corp. (3d Ed.), §752; 94 
Ill., 604; 44 Vt., 174; 7 Exch,, 768-77; 18 Mich., 495; 
10 Ohio, 156; 18 Mich., 496; 45 How. Pr. (N. Y.), 289; 
34 Ind., 36; 86 N. C., 8, 552. 





BLANDFORD, Justice 


The question in this case is as to the constitutionality 
of an act to amend the charter of the city of Atlanta ap- 
proved September 3, 1881. 

The first section of the act authorizes the mayor and 
general council of the city of Atlanta “to grade, pave, 
macadamize and otherwise improve, for travel and drain- 
age, the streets and public lanes and alleys of said city, 
and to construct sidewalks and pave the same, put down 
curbing, cross-drains, crossings, and otherwise improve the 
same.” 

Section 2d provides “ That in order to fully carry into 
effect the authority above delegated, the mayor and gen- 
eral council shall have full power and authority to assess 
the cost of paving and otherwise improving the sidewalks, 
including all necessary curbing for the same, on the real 
estate abutting on the street, and on the side of the street 
on which the sidewalk is so improved.” 

Section third authorizes the mayor and general council 
“to assess one-third of the cost of grading, paving, macad- 
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amizing, constructing side-drains, cross-drains, crossings, 
and otherwise improving the roadway or street proper, on 
the real estate abutting on each side of the street improved, 
provided that before any street or portion of a street shall 
be so improved, the persons owning real estate which has 
at least one-third of the fronting on the street or portion 
of the street, the improvements of which is desired, shall 
in writing request the commissioners of streets and sewers 
to make such improvements,” ete. 

Section fourth, among other things, provides that assess- 
ments for the costs of such improvements shall be pro 
rated on the real estate according to its frontage on the 
street so improved. ; 

Section fifth provides that the assessment on each piece 
of real estate shall be a lien on the same from the date of 
the ordinance providing for the work and making the 
assessment. 

Section sixth provides for the collection of the assess- 
ment by execution and sale of the property assessed, 
the defendant having the right to contest the same by 
illegality, which is, to be returned to and tried by the 
superior court of Fulton county. 

The plaintiffs in error insist that the foregoing act 
violates paragraph 1, section 2, article 7 of the constitution 
of this state, in which it is provided that “ All taxation 
shall be uniform upon the same class of subjects, and ad 
valorem on all property subject to be taxed within the 
territorial limits of the authority levying the tax * * *” 
(Code, §5181), and is therefore null and void. 

Again plaintiffs insist that. if the assessments provided 
for in the act of September 3, 1881, are not by virtue of 
the taxing power, it is the taking of private property for 
public use without just compensation, and the act is vuid 
on this account. 

Taxes are different from assessments for local improve- 
ments, taxes being burdens upon all persons and prop- 
erty alike, and compensated for by equal protection to all, 
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while assessments are not burdens but equivalents, and 
are laid for local purposes upon local objects, and are com- 
pensated for to some extent in local benefits and improve- 
ments, enhancing the value of the property assessed. 
Taxes are imposed on the person, assessments are imposed 
on the property. This is the rule as recognized in most 
of the states of this Union, as will be seen by the follow- 
ing cases: 4 Comstock, (N. Y.), 488; 12 Cal., 76; 28 /7., 
345; 12 Ill., 406; 26 Ill., 357; 94 Ill., 604; 26 Ind., 119; 
27 Id., 223; 29 Id., 329; 14 Id., 199; 2 Kansas, 485; 
7 Bush, 667; 10 La Ann..57; 11 Jd:, 220, 338, 387; 20 
Id., 497; 70 Maine, 516; 48 Md., 265; 2 Mich., 560; 8 
Id., 274; 18 Zd., 495; 12 Allen, 500; 47 Miss., 713, 367; 
25 Miss., 458; 25 Mo., 593; 31 Jd., 345; 50 Zd., 529; 53 
Id., 44; 4 Neb., 386; 8 Id., 124; 18 N. J. Eq., 519; 41 
N. J. L., 83; 67 N. Y.,533; 84 Jd., 108; 11 Johns., 77; 15 
Wend., 376; 1 Ohio St., 126; 5 Ohio, 243; 8 Jd., 333; 
36 Jd/.,164; 2 Oregon, 146; 13 Penn. St., 107; 69 Zd., 
255; 4 R. L, 240; 6 Humph., 371; 51 Tex., 302; 26 
Grat., 224; 86 North Carolina, 8, 552. 

Hence it follows that the power conferred by the legis- 
lature on the city of Atlanta by the act of 1881, to assess 
the property abutting on streets to be improved, for such 
improvements, is not the exercise of the taxing power by 
that city so as to require the same to be uniform and ad 
valorem, as required by the constitution of this state. 

The assessments authorized by the act in question is 
not the taking of private property for public use without 
just compensation. Every person in this state owes a 
duty to the public to work the public roads and highways, 
and it is in the power of the legislature, representing the 
public, to compel a performance of this duty, and it may 
confer upon municipal corporations this power; it is also 
competent to authorize these corporations to have the 
work done on the public streets and thoroughfares of the 
various municipalities of this state in such manner, by 
pavements, crossings, drains, and curbings, as may be 
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necessary, and to compel the owners of real estate front- 
ing thereon to pay the costs and expenses of such improve- 
ments. There is nothing in the constitution of this state 
or of the United States to prevent this being done. I 
can see no reason why the legislature may not force every 
person to work on the public roads and highways, and 
perform such service in proportion to the land that such 
person may own lying on such roads. If this power ex- 
ists under the constitution of this state, why cannot the 
state make the improvements itself, and assess the land- 
owners to pay for the same? This is but the exaction of 
a duty the person owes the public; and in the case before 
us the power conferred by the legislature on the city of 
Atlanta, and the exercise of that power by the city to 
make these improvements and to assess and collect the 
cost of the same from the property owner, is the exercise 
of governmental powers by a municipality which is a part 
of the state government; it is, under the circumstances, the 
same as if done by the state itself. Again, it is a part of 
the police power of the state conferred on this city. To 
have sewers is to provide for the health of the people of 
the city ; to have well paved streets and sidewalks is to 
afford reasonable accommodation to the public; also, the 
means for fire engines to reach the scene of conflagration ; 
all these things are for the public benefit. The blessings 
conferred by these improvements are shared by the own- 
ers of the property assessed in a greater degree than the 
general public, but whether this was so or not, the power 
resides in the state, and the legislature may by law confer 
upon municipal corporations the right to make these im- 
provements and to assess the property fronting on the 
streets thus improved for the cost of the same. 

The taxing power is limited or circumscribed in this, 
that taxes must be uniform and ad valorem as prescribed 
in the constitution. 

The exercise of the right of eminent domain is also 
limited, in that private property can only be taken for 
public use upon just compensation being made. 
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But the power to have worked, opened, repaired and 
improved the public highways, streets and roads, may be 
exercised by the legislature in such manner and way, and 
under such circumstances as may be deemed best. There 
is no limitation imposed by the constitution upon this 
power; it rests upon the sound discretion of the legislature. 
Salus populi suprema lex. 

The act of 1881 is constitutional and valid, and the 
chancellor did right to refuse the injunction prayed for 
by each and all of the plaintiffs in error. 

Judgment affirmed. 


RIcHARDSON vs. THE STATE OF GEORGIA. 


- In a criminal case the judge should instruct the jury that the evi- 
dence, to authorize a conviction, should be of such conclusive 
character and tendency as to exclude reasonable doubt; and a 
failure so to charge will cause a new trial, although the attention 
of the court may not have been called to the omission. 

(a.) Previous cases considered and reviewed, 7 Ga., 3,13; 19 Id., 1, 
2, 6,7; 28 Id., 200, 216; 35 Id., 241, 242; 41 Id., 485, 505. 

(b.) In this case the omission was calculated to injure defendant. 

2. It was error in this case to charge that ‘“‘if the defendant came 
upon the prosecutor and his wife in the act of adultery suddenly, 
with his passions aroused, and being so enraged at seeing the acts 
of the parties, kills the party then and there, it would not be mur- 
der, but manslaughter,’’ and that ‘“‘the jurors are the judges 

of all these cirecumstances.’’ Such charge was not based on the 
evidence in the case. 

(a.) Such charge was not good law. The case put in this charge, un- 
der §4334 of the Code would have justified the killing of the adul- 
terer taken in the act. A husband has as much right to protect 
his wife from this as from other wrongs; and, if necessary to pre- 
vent its perpetration, he may take life, and it will not be murder. 

(b.) The case made here might or might not have amounted to vol- 
untary manslaughter, according to the circumstances. At all 
events, they should have been submitted to the jury, whose 
province it was to say whether they stood upon the same footing 
of reason and justice as all other instances enumerated in the 
Code as justifying a homicide, or whether the shooting was the 
result of that sudden and violent impulse of passion, supposed to 
be irresistible, excited either by an actual assault, or an attempt 
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to commit a serious personal injury upon the defendant by the 
prosecutor, or other equivalent circumstances to justify the excite- 
ment of passion and to exclude all idea of deliberation or malice; 
whether the shooting was under the influence of passion, or in a 
spirit of revenge. 

(c.) Opinion of Jackson, Chief Justice, in 66 Ga., 90, considered and 
approved. 


September 25, 1883. 


Criminal Law. Charge of Court. Murder. Adultery. 
Before Judge Bowrr. Dougherty Superior Court. April 
Term, 1883. 


Reported in the decision. 
L. ARNHEIM, for plaintiff in error. 
J. W. Watters, solicitor general, for the state. 


Hatt, Justice. 


The first question made by this record is whether, in a 
criminal trial, the judge, in his charge to the jury, should 
instruct them that the evidence, to authorize a conviction, 
should be of so conclusive a character and tendency as to 
exclude reasonable doubt ; and failing so to charge, wheth- 
er the omission is such error as to require the verdict to 
be set aside and a new trial granted, when his attention 
was not called to it and no request was made by the de- 
fendant or his counsel to supply it. Under the several 
rulings of this court, the point here made is not free from 
difficulty. In Studstill’s case, 7 Ga., 3, 18, it is intimated 
rather than decided that, where the court charges the jury 
correctly upon a point of law, it is no error that the judge 
did not specify more minutely the shades of difference, 
where no request is made by counsel for this purpose. At 
the same time and in this immediate connection, it was 
held that the presiding judge had the right, and it was his 
duty to declare, what the law was upon a given state of 
facts. In Bowie’s case, 19 Ga., 1, 2, 6 and 7, it is said that 
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“the mere omission by the court to charge a jury on a 
point, is not, in general, a ground on which a new trial 
may be demanded. The point ought, at least, to be such 
that the law on it is somewhat doubtful or abstruse. If it 
be not such a point, why should we say that the jury, a 
body which indisputably in criminal cases is made the 
judges of what the law is, did not follow the law” (citing 
Graham on New Trials, 122); “and the rule that, in consid- 
ering a person’s admission, all of the admissions are to be 
taken together, is one so obvious that a jury would, of 
themselves, it is to be presumed, follow it.” 

In Brown’s case, 28 Ga., 200, 216, where the judge 
failed in his charge to point out some nice shades of differ- 
ence in grading the homicide, it was held that “if the 
court fail or omit to charge the jury in regard to any par- 
ticular point claimed by counsel to be involved in the 
cause, and the counsel make no request of the court in 
writing to charge the jury on such point, they must be 
held to have been satisfied with the charge as given.” 

In Farris’s case, 35 Ga., 241, 242, where the judge 
omitted to charge a clause of the Code which could not 
benefit the defendant, it was held to be no ground of com- 
plaint, and if deemed material, counsel should have sug- 
gested such additional charge as was desired. 

All of these decisions were made prior to the ruling by 
this court that the jury in criminal cases should take the 
law from the court. Afterwards, the case of Hill, 41 Ga. 
485, 505, came up, in which it was held that “where the omis- 
sion to give a charge by the court was supplied by the judge 
giving a more favorable one than the law of the case re- 
quired, there was no error.” 

Lochrane, C. J., who delivered the opinion in that case, 
remarked: ‘“ We have not held that the judge below must 
charge, in all cases, upon the various grades of homicide, 
but have qualified this general rule by this principle, that 
in cases where the facts justify or require such a charge, 
it shall be given. With or without request, it is the 

v 50—53 
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duty of the court to present to the jury all the law 
applicable to the case, and if facts, however slender, 
support theories of the defence, involving any or all the 
grades of homicide, they must be given in charge. Errors 
of omission are as fatal as errors of commission. The 
judges below are bound to know the law applicable to the 
ease, and must give it in charge to the jury. This is im- 
perative and overwhelming in its conviction and direction 
-of duty.” 

None of these cases deal directly with the precise ques- 
tion here made. One of them (Bowie’s case) does so argu- 
mentatively, and would seem to repel the idea that it is 
incumbent upon the presiding judge to give in charge to 
the jury, who are made the judges of the law in such 
cases, the ordinary and obvious principles which lead 
to the conclusion in such trials, but that this should 
-only be done where the law of the case is “somewhat 
doubtful or abstruse,” while it is clearly ruled in Stud- 
still’s, “that it is the duty of the judge to declare what 
the law is on a given state of facts,” with the implied 
qualification that the charge need not specify minutely 
fine shades of difference, where no request is made by 
counsel for the purpose.” The cases of Brown and Farris 
stood upon their own circumstances. In the former the 
court omitted to specify nice shades of difference in grad- 
ing the homicide, and in the latter a charge more favor- 
able to the defendant was given than the law authorized 
upon the point in question. It may be true that what fell 
from the Chief Justice, in Hill’s case, was obiter, but we 
think the rule announced was the logical conclusion from 
the state of the law as then held by the court, and that, 
irrespective of this modification of the old rule as to the 
source from which the jury must take the law in criminal 
cases, the principle there announced is sound. 

We are satisfied that the omission in this case was the 
result of inadvertence, and that had the judge’s attention 
been called to it, he would have promptly supplied it. 
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But the jury did not know from what cause it resulted ; 
they had perhaps heard it given in all other trials had be- 
fore them at that term of the court, and may have con- 
cluded, from its absence in this instance, that it was not 
applicable, and that they were not authorized to give the 
defendant the benefit of any reasonable doubt. Be this, 
however, as it may, we are satisfied, from the character of 
the charge upon the point on which this defence turned, 
and which we shall presently see, laid down a more rigid 
rule than our law warrants, that this omission was detri- 
mental to this defendant, and that his case has not been 
fairly submitted to the jury; and so believing, we hold that 
a new trial should have been ordered upon this ground. 

2. There was evidence in the case to show that the 
prosecutor had committed adultery with defendant’s wife ; 
that notwithstanding he had promised to abandon this inter- 
course, he was nevertheless, on the very day of the shoot- 
ing, found associating with this woman, and bestowing 
favors upon her, which would lead to the conclusion that 
it was his purpose to renew this illicit cohabitation, and 
that this fact was communicated to the defendant, and 
that the rencontre ensued upon their first meeting after- 
wards. 

On this ground of defence, the court charged the jury 
that, “if the defendant came upon the prosecutor and his 
wife in the act of adultery suddenly. with his passions all 
aroused, and being so enraged at seeing the acts of the 
parties, kills the party then and there, that it would not 
be murder but manslaughter,” and that, “the jurors are 
the judges of all these circumstances.” As embodying an 
abstract proposition, we do not consider this charge correct, 
under the laws of this state, as will be presently shown. 
But apart from this, the case put in this charge is entirely 
outside of the defence insisted on. There was no evidence 
tending to show that the prosecutor had ever been caught 
by the defendant in the act of adultery with his wife. So 
the charge as given rests on no foundation, and is wholly 
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inapplicable to the facts proved. In every sense of that 
term, it is inapposite, and was wide of the mark at which 
it was aimed, and failed to approach the principle of the 
defence actually set up. 

The case put in this charge would, under section 4334 
of our Code, have justified the killing of the adulterer taken 
in the act. There is not a case in our reports, from that 
of Biggs in 29 Ga., 723, to that of Stewart in 66 Jb., 90, 
that lays down a different rule. It must be remembered, 
too, that several of these cases occurred before seduction 
was made a felony by our law (Code, §4371). Surely a 
husband has as much right to protect his wife from this as 
from other felonies, and if necessary to prevent its perpe- 
tration he may take life, and it will not be murder. 

The case made here might or might not have amounted 
to voluntary manslaughter, according to the circumstances ; 
at all events they should have been submitted to the jury, 
whose province it was to say whether they stood upon the 
same footing of reason and justice as all other instances 
enumerated in the Code as justifying a homicide, or 
whether the shooting was the result of that sudden and 
violent impulse of passion supposed to be irresistible, ex. 
cited either by an actual assault, or an attempt to commi- 
a serious personal injury upon the defendant by the pros- 
ecutor, or other equivalent circumstances to justify the 
excitement of passion, and to exclude all idea of delibera. 
tion and malice. Whether. if the defendant, upon meeting 
the prosecutor soon after he was informed of the renewed 
attempt of the latter to continue his adulterous cohabita- 
tion with his wife, was so much excited by that fact and 
the quarrel and rencontre that ensued upon the meeting, 
that his passion became irresistible and he shot under the 
influence of that passion, or deliberately in a spirit of re- 
venge; if under the latter, he was guilty of the offence 
charged ; if under the former, then he may have, without 
other provocation, been guilty of shooting at another not 
in his own defence or under circumstances of justification, 
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according to the principles of the Code; if to the verbal 
altercation the prosecutor added an assault accompanied 
with blows, then the defendant, for the excess of violence 
used in repelling the assault, etc., may have been guilty 
of assault and battery. That all these several phases of 
the law should have been submitted to the jury, and that 
the charge should have covered every theory of the de- 
fence warranted by the evidence, see 29 Ga., 724, 728; 
Biggs vs. The State; 30 Ib., 894, 895, Cook vs. Wood; 43 
Ga., 137, Pounds vs. The State; 46 Ga., 159, Elliott vs- 
The State; 64 Ib. 453, Hill vs. The State; 66 Zb., 90, 
Stewart vs. The State, especially the concurring opinion 
of Jackson, Chief Justice, to which he adheres, and in . 
which his associates on this bench concur as containing 
the correct view of the law applicable to this case. 

There is no other exception taken to the rulings and 
decisions of the lower court which we deem material. 

Judgment reversed. 


Harris vs. HULL, executor. 
(Jackson, Chief Justice, being disqualified, did not preside in this case.] 


. In construing conveyances of land, effect is to be given to every 
part of the description, if practicable; but if the thing intended to 
be granted appears clearly and satisfactorily from any part of the 
description, and other circumstances of description are mentioned 
which are not applicable to that thing, the grant will not be de- 
feated, but those circumstances will be rejected as false or mis- 
taken. What is most material and most certain in a description 
shall prevail over that which is less material and less certain. 

(a.). Courses and distances and computed contents yield to ascer- 
tained boundaries and monuments. 

(b.) In so far as the charge gave preference to the description in cer- 
tain deeds referred to in a mortgage and deed in settlement thereof 
over boundaries specified therein, it was error, but it was not error 
which hurt the plaintiff. 

. The other exceptions made by the plaintiff to the rulings of the 
court in admitting and rejecting testimony are not well taken; the 
grounds upon which they were made are not sustained by the 
facts in evidence. 
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. A deed given in payment of a debt, although usury may have en- 
tered into the consideration, is not thereby rendered void ; aliter, 
where the deed is given to secure a debt. 

. Such of the plaintiff’s requests as were refused were properly so. 

. It was error to grant a new trial. 


September 18, 1883. 


Deeds. Title. Practice in Supreme Court. Charge of 
Court. Before Judge Bower. Worth Supenor Court. 
April Term, 1883. 


Hull brought suit against Harris on a promissory note 
for $5,000, with certain credits thereon, made by the de- 
fendant to J. S. Linton or bearer, on December 28, 1871, 
and indorsed by Linton. The defendant pleaded failure 
of consideration in this, that the note was given for the 
purchase money of certain lands, including land lot 95 in 
Worth county, and was transferred after due; that he 
paid on it $4,100; that lot No. 95, of the value of $1,178.50 
was, at the time of the sale, under mortgage, of which de- 
fendant had no notice; that Linton made a warranty deed 
to the mortgagee for the land ; that the mortgage was also 
foreclosed, the property sold by the sheriff and bid in by 
the mortgagee. 

The principal question in the case was whether the 
mortgage and deed under it included lot No. 95 or not. 
Reference to the following map will explain the positions 
assumed by counsel: 

Plaintiff contended that, according to the description in 
the mortgages and deed from Linton to Rowley and Craig, 
the south line ran along the north side of lot No. 89 till it 
reached No. 95, thence north to the corner of No. 94, 
thence along the north line of No. 95—thus excluding No. 
95. Defendant contended that the south line of the prop- 
erty ran along the north line of Nos. 89 and 96 till it reached 
No. 144, thence north,—thus including No. 95.—The dark 
lines show the outline of the property. 

The plaintiff introduced the note and closed. Defend- 
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ant showed in brief, as follows: On November 26, 1868, 
Linton made to John Craig a mortgage containing the fol- 
lowing description of the mortgaged property: “ All that 
tract or parcel of land situated, lying and being in the 
county of Worth in said state, containing seventeen hun- 
dred and sixty (1760) acres, more or less, being lands 
bought by the said John S. Linton from Jones & Shine, 
T. M. Monger, J. P. Cox and J. D. Deriso, and bounded on 
the north by Swift creek, west by Flint river, south by the 
lands of Deriso and Holliday, and east by the lands of 
estate of Cox and B. T. Gleaton.” On the same day he 
made to Harmon Rowley a mortgage containing substan- 
tially the same description. On February 17, 1871, Linton 
made to Rowley and Craig a warranty deed in satisfaction of 
the mortgages. The description in the deed was as follows: 
“ All that tract or parcel of land lying and being in the 
county of Worth in said state, containing seventeen hun- 
dred and twenty acres, more or less, being the lands 
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bought by the said party of the first part from Jones & 
Shine, T. M. Monger, J. P. Cox and J. B. (D.?) Deriso, and 
bounded on the north by Swift creek, on the west by 
Flint river. on the south by the lands of Deriso and Holli- 
day, and east by the lands of estate of Cox and B. F. Glea- 
ton; the property hereby conveyed being the same that 
was mortgaged to the said parties of the second part on 
the twenty-sixth (26) day of November, eighteen hundred 
and sixty-eight (1868).” 

On December 28, 1871, Linton sold to Harris and gave 
bond for titles to lots 95, 96, 148, and fractional lots 147 
and 148, aggregating 765 acres, more or less, for $5,000. 
On February 4, 1873, the sheriff made a deed to Rowley, 
in pursuance of a sheriff’s sale under Rowley’s mortgage, 
describing the land as described in that mortgage. 

To explain the description contained in the mortgages 
and deed from Linton, a deed from Jones, administrator, 
and Shine, administratrix, to Linton, was introduced, con- 
veying lot No. 90, and a half interest in lots and fractional 
jots Nos. 39, 40, 91, 92, 93, 94; adeed from Jones to Lin- 
ton to one half of lot No. 39; also a deed from Gilbert, 
executor of Collier, to Linton to the north half of No. 42, 
and fifteen acres of the north-east corner of No. 89; also a 
deed from J. W. Gleaton to Linton, to the north half of No. 
41; also a deed from J. P.Cox to Linton to parts of lots Nos. 25 
and 26, as appears by the map; also adeed from A. L. Holli- 
day to Linton to the north half of Nos. 96 and 147 and frac- 
tional lot No. 146 on which Holliday resided; also a deed 
from H. Nichols to Linton to fractional lots 147 and 148; 
and south half of 143 and 96; also a deed from Haiden e¢ 
al., administrators, to Linton to lot No. 95, containing 
2024 acres. 

The following parol testimony was introduced by de- 
fendant: 

Rouse testified, in brief, as follows: Holliday owned the 
north half of No. 96, and J. D. Deriso owned the north 
half of No. 89; these were known as the Holliday and 
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Deriso lands; and in order to make the Holliday and De- 
riso line, the south boundary of the tract, land lot No. 95 
must be included therein. The fraction on the river west 
of Nos. 95 and 96 belongs to the widow Deriso and some 
children; never belonged to Linton; it runs to the river 
and cuts off No. 95 and a small part of 94 from the river. 
Linton held all the land which the witness pointed out as 
the upper settlement, before the deed to Rowley. After- 
wards, in the fall or winter, Linton bought the north half 
of 96, 143, 147 and 148, from Holliday, and afterward pur- 
chased the balance of these lands from Nichols. Some 
time before the making of the deed made by Linton in 
settlement of the two mortgages, he was engaged in making 
a calculation, and told Rouse that he had been trying to see 
if he could not make 1760 acres of land in his upper set- 
tlement as specified in his mortgage to Rowley, without 
including 95, and that it fell short 40 acres; he also asked 
Rouse to keep it a secret. 

Harris, the defendant, testified, in brief, as follows: The 
notes sued on were given for the purchase money of the 
property; the land was valued at $5.00 per acre; the 
note was transferred after due; all was paid except $1000; 
he went into possession at the time of the purchase, and 
is so yet; did not know of the mortgage when he bought 
from Linton, but thought the title was good. Afterwards 
Rowley told him that he had bought the land in satisfac- 
tion of the mortgage and would evict defendant. Defend- 
ant found that he did not have good title, and then bought 
from Rowley and gave a note for the purchase money at 
$6.00 per acre; all has not yet been paid. 

Rowley testified that the mortgage given by Linton and 
the deed from him, and the deed from the sheriff 
included lot No. 95; that Linton’s agent pointed out 
the southern line to him at the time of the transac- 
tion, and it ran along the land line between 95 and 90 
on the north, and 96 and 89 on the south; that the 
northern parts of 96 and 89 were known as the Holliday 
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and Deriso lands; and that he never heard of any claim 
to the contrary until Linton wanted to sell to Harris; that 
what was called the upper place, and was included in the 
mortgage, had the Holliday and Deriso lands on the south, 
and what was called the lower place came up to the south- 
ern line of No. 95; that he also had a small mortgage on 
the lower place, but it was paid off; that he had the upper 
place surveyed, and it fell short of the amount called for 
in the mortgage 164 acres. 

The defendant introduced in brief, the following evi- 
dence: 

Hobbs and Smith testified that the Rowley and Craig 
mortgages were placed in the hands of Hobbs for fore- 
closure; that Linton filed a plea of usury, and the matter 
was settled by Linton’s making an absolute deed to the 
mortgaged premises, but in order to protect him against 
any judgments against Linton, Rowley was to have the 
right to foreclose, which he did. 

Linton testified that lot number 95 was not included in 
the mortgage or the deed made in settlement of it; that 
he pointed out the lines to Rowley and Craig and went to 
them, except where it was boggy; that number 95 was 
connected with the Holliday and Nichols place, the “ set- 
tlement ” being on the Holliday land, and the whole place 
was called the Holliday place; that if number 95 were 
included in the mortgage, there would be too much land. 
[The language of the record is, “ the mortgage would have 
called for over 1,700 acres instead of over 1,700 acres ”’]; 
that in making the mortgage and deed he made a mistake 
of forty acres, the quantity being stated at 1,760, when it 
should have been 1,720 acres, more or less. 

Plaintiff having died, his executor was made a party. 

The jury found for the defendant. Plaintiff moved for 
a new trial on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. , 

(2.) Because the court admitted testimony of defendant 
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that he had the land surveyed and it fell short of 1,760 
acres by 160 acres.—Objected to because he did not make 
the survey and could not state its result. 

(3.) Because the court rejected evidence offered to 
show that the debt to settle which the deed was made was 
infected with usury. 

(4.), (5.) Because the verdict was contrary to the charge: 
* * * “Tf the lands mortgaged were deeded by the mort- 
gagor, Linton, to Rowley, and accepted by him in full sat- 
isfaction of the mortgage, before foreclosure, the subse- 
quent foreclosure would not have legally affected the right 
of Harris, and an eviction under such foreclosure would 
not avail Harris in this suit. If he knew of this satisfac- 
tion of the mortgage, this rule would not be changed by 
the agreement of Lititon and Rowley, that said mortgage 
might still be foreclosed to perfect the title or to prevent 
other judgments or liens from affecting the mortgaged 
premises in the hands of Rowley.- The plaintiff insists 
that the evidence shows that the mortgaged debt was paid, 
and that a sale under the mortgage fi. fa. did not legally 
evict Harris, nor could disturb legally his possession. That 
his yielding to such sale and attorning to Rowley was ille- 
gal, whether he (Harris) knew the true facts or not.” 

(6.) Because the court then added the following quali- 
fication: “If he (Harris) knew of this satisfaction of the 
mortgage.”—Plaintiff insists that the mortgage and fi. fa. 
were dead, and the ignorance of Harris of the payment 
could not revitalize the transaction, so as to give Rowley 
any right against Harris that he did not have against Lin- 
ton, his vendor, under the agreement. 

(7.) [Request refused and certified to be substantially 
covered by the charge.] 

(8.) [Substantially the same as (6). ] 

(9.) Because the court charged as follows: “If the evi- 
dence should, under this rule given you, show that this 
lot 95 was embraced in the first sale to Rowley, and 
that Harris afterwards bought it, not knowing of the 
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first sale, and paid a fair value or gave his note, and Har- 
ris bought the land from Rowley to protect his title, and 
paid for it an amount equal or in excess of the amount 
still due on the note, then you should find for the defend- 
ant. Plaintiff insists that the evidence shows that Harris 
took possession in 1871 and retained possession for over 
twelve months, until after the sheriff’s sale in 1873, with- 
out actual notice of Rowley’s claim up to that time; and 
that Rowley’s deed was not recorded within one year; 
that this state of facts gave Harris a better title under the 
registration laws than Rowley’s.” 

The motion was granted, and defendant excepted. 

On the argument, counsel for both parties united in a 
request that the principles which would govern the case 
be decided without appealing to the-discretion of the judge 
in granting new trials. 


G. J. Wrieut; D. H. Pops, for plaintiff in error. 
R. Hopss; D. A. Vason, for defendant. 


Hatt, Justice. 


1, 2. This case has been tried three times, and each trial 
has resulted in a verdict for the defendant. The last ver- 
dict was set aside and a new trial ordered by the judge 
presiding, and to this judgment exception is taken. Un- 
less there was some error of law prejudicing the plaintiff, 
this verdict should not have been set aside, especially as 
the evidence, to say the least, was conflicting, and there 
was enough in it to authorize, if not to require, the finding. 
It is certainly to the interest of parties, as well as the pub- 
lic, that there should be an end of litigation. One great 
purpose in establishing this court was to terminate suits, 
and with this view, it is made its duty not only to grant 
judgments of affirmance or reversal, but any other order, 
direction or decree required, and if necessary to make a 
final disposition of the cause (Code, §218), and it is em- 




















SEPTEMBER TERM, 1883. 839 


Harris vs. Hull, executor. 


powered to give to the cause in the court below such direc- 
tion as may be consistent with the law and justice of the 
case. Jh., §4284. Litigation should never be protracted 
where this, with due regard to the rights of parties, can 
possibly be avoided. Interest ret publice ut sit finis litium 
is a maxim so old that its origin is hidden in a remote antiq- 
uity, and the policy which it inculcates is so essential as 
not to admit of question or dispute. 

This suit is prosecuted to recover the amount of a promis- 
sory note given by the defendant to John S. Linton for 
the purchase money of lot of land number 95, in the —— 
district of Worth county, and by him transferred after 
it became due to plaintiff’s testator, who in his lifetime in- 
stituted suit thereon. The defence set up to the suit, was 
that the land was encumbered by a mortgage given by 
Linton to one Rowley previous to the sale to defendant, 
and which fact became known to defendant some time 
after the purchase and after he had occupied and improved 
the premises; that he has been compelled to surrender the 
land to the purchaser under the mortgage, and to repur- 
chase it at an advanced price, and hence the consideration 
for which the note sued on was given, has entirely failed. 
The mortgage to Rowley called for seventeen hundred and 
sixty acres of land, contained within certain boundaries, 
and being the lands which Linton purchased from divers 
persons named therein, among whom was Terrell T. Mon- 
ger. The land was described as bounded on the north by 
Swift creek, on the west by Flint river, and on the south 
by the Holliday and Deriso lands. If the description by 
metes and bounds is to control, and not that contained in 
the deeds referred to in the mortgage and in the deed 
subsequently made in the settlement and extinguishment 
of the mortgage, then it is conceded that the defence is 
well founded, unless it be true, as contended, that by fol- 
lowing the description by metes and bounds, the mortgage 
would cover more land than the quantity called for, by one 
hundred and sixty acres, or than the deed made in extin- 
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guishment and settlement of the same, which was for sev- 
enteen hundred and twenty acres, would give an excess of 
two hundred acres above the quantity conveyed. Rowley 
testifies that he caused the land to be surveyed and meas- 
ured, and according to that measurement it required lot 
number ninety-five to make the quantity conveyed to him. 
All the other deeds referred to in the mortgage as descrip- 
tive of the lands included in the mortgage, except that 
from Monger, were present at the trial, and these docu- 
ments, it is insisted, including Monger’s deed, showed that 
Rowley, got the quantity of land conveyed by the mortgage, 
less forty acres, and the precise quantity conveyed by the 
deed given him in settlement of the mortgage. It is also 
shown that Rowley viewed the premises and made an in- 
spection of the boundaries before taking the mortgage; that 
Linton’s agent pointed them out, especially the southern 
boundary, about which alone there is in this litigation any 
dispute. The map in evidence makes it plain that the 
Holliday lands consisted of lots 143 and 96, and to the 
east of this last lot, and adjoining it, is the Deriso lot num- 
ber 89. Lot 95 lies directly north of Holliday’s eastern lot, 
96, and north of that lies number 94, which no one dis- 
putes is included in the mortgage, and lots 90, 91 and 92, 
which are also unquestionably in that instrument, lie 
directly north of 89, the Deriso lot. Under well settled 
principles of law, it would seem that this verdict was not 
only authorized but required by the evidence in the case. 
It is well settled that, in construing conveyances of land, 
effect is to be given to every part of the description, if 
practicable; but if the thing intended to be granted ap- 
pears clearly and satisfactorily from any part of the de- 
scription, and other circumstances of description are men- 
tioned which are not applicable to that thing, the grant 
will not be defeated, but those circumstances will be re- 
jected as false or mistaken. What is most material and 
most certain in a description shall prevail over that which 
is less material and less certain. “Thus courses and dis- 
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tances shall yield to natural and ascertained objects.” 
“ Indeed, it seems to be a universal rule that course and 
distance must yield to natural, visible and ascertained ob- 
jects.” This rule is founded “ upon the legal presumption 
that all grants and conveyances are made with reference 
to an actual view of the premises by the parties thereto.” 
This presumption is strengthened in this case by the fact 
that an actual view of the premises was had before the 
conveyance wastaken. Again, “ whenever in the descrip- 
tion of land conveyed by deed, known monuments are re- 
ferred to as boundaries, they must govern, although neither 
courses nor distances nor the computed contents corre- 
spond with such boundaries.” These are the rules of law 
applicable to this case, as laid down by Mr. Tyler in his 
work on the Law of Boundaries, pp. 119, 120, which he 
supports by copious references to cases. Add to these the 
rule that where all other means of ascertaining the true 
construction of a deed fail, and a doubt still remains, that 
construction must prevail which is most favorable to the 
grantee,” (/b., 123, and cases cited), and we think that the 
defence made in this case becomes complete, if not irresist- 
ible. See also 20 Ga., 689; 54 Zb., 608. In so far as the 
charge of the presiding judge, therefore, gave preference 
to the description contained in the deeds referred to in the 
mortgage and the deed made in settlement thereof, in. 
stead of the boundaries specified therein, it was error, but 
error that did not hurt the plaintiff. 

3, 4. The other exceptions made by the plaintiff to the 
rulings of the court in admitting and rejecting testimony 
are not well taken, the grounds upon which they were 
made are not sustained by the facts in evidence. As to 
one of them, it has been repeatedly determined by this 
court, that a deed given in payment of a debt, although 
usury may have entered into the consideration, is not 
thereby rendered void, it is otherwise where the deed is 
given to secure a debt. 

5. Such of the plaintiff's requests to charge as were re- 
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fused by the court ought, upon the principles herein de- 
termined, to have been refused. The judgment of the court 
below granting the new trial was, under all the circum 
stances, erroneous, and must be reversed. 

Judgment reversed. 





APPENDIX. 


MORTALITY TABLES. 

The number of cases involving the expectation of life and 
the estimation of the value of services totally or partially 
lost, have become so important a branch of litigation that 
the Reporter deems it not improper, for the convenience of 
the bar, to publish three of the leading standard tables 
bearing on this subject. They were tabulated by experts 
from an examination of a large number of cases and an 
average formed from them. I also present the table for 
the calculation of the value of annuities from Reese’s Man- 
ual. This is published through the courtesy of Hon. Wm. 
M. Reese. These tables have been held admissible in evi- 
dence. See 66 Ga., 259; 41 Jb., 223; 52 Jb.,410; 62 Zb., 
306 ; 38 Jb., 409. 

On examination of various publications of the mortality 
tables, slight differences in fractional parts of years ap- 
pear, doubtless resulting from typographical errors. To 
eliminate these, as far as possible, and present an accurate 
publication of the standard tables, I have made a careful 
comparison of the “Blue Book,” the Insurance Year Book, 
the appendix to Scribner on Dower, and the figures in 
daily use by the agents of leading life insurance compa- 
nies. 
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NORTHAMPTON MORTALITY TABLE. 


(Expectation of Life, According to the Observations Made at Northamp- 
tor. by Dr. Price.) 
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CARLISLE MORTALITY TABLE. 


(Expectation of Life at Ages Named According to the Observations Made 
at Carlisle by Dr. Heysham.) 
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ACTUARIES’ MORTALITY TABLE. 


(Based upon the Mortality Experience of Life Assurance Companies, 
Collected by the Institute of Actuaries. 1869.) 


iS 
* 


ctation 


si |Expectation || g pon 
ears. 2 ears. 2 


ears. 


50... 20.51 
51... 19.84 
52... 19.17 
53... 18.50 
54... 17.81 
55... 17.14 
56... 16.53 
57... 15.90 
58... 15.26 
59... 14.64 
60... 13.99 
61... 13.42 
62... 12.83 
we 12.26 
11.72 

11.17 

10.65 

10.12 

961 

913 


salen 
SSRSELE 


SSaR 
Bug 


-_ 
Poses aonewrs | Age 
> 

© OO 
wo 
SS 








Sr BO BDO BOIS BO 9 9 C009 CO END D 
SSSSSERSSERSESLRESERSRUAS 


27.57 
26.85 
26.14 
25.42 
24.69 
23 98 
23.27 
22.57 
21 89 
21.20 





APPENDIX. 


TABLE 


SHOWING THE VALUE OF ANNUITIES ON SINGLE LIVES ACCORDING TO THE CAR- 
LISLE TABLE OF MORTALITY. 
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To obtain the Value of a Life-Estate or Dower, and the Value of a Re- 
versionary Interest. 


Estimate the value of the property in which the life-estate or dower 
is held, then find its yearly value at6 or 7 per cent. on the rate agreed 
upon, multiply this result by the figures in the table above (Carlisle’s 
the most accurate), opposite to the age of the life-tenant under the 6 
or 7 per cent. column, as the case may be. The reversionary interest 
is obtained by subtracting the value of the life-estate from the value 
of the property. To illustrate: A person aged 55 years is life-tenant 
in a property worth $25,000; at 6 per cent. she would be entitled to 
$1500 00 per annum. What is the life-estate and reversion in this 
property worth? Multiply this $1500.00 by the figures 9.524 taken 
from the table, according to the above directions, and the re- 
sult is that the life-estate is worth $14,286. The difference between 
that and the $25,000, the value of the whole estate, gives $10,714 as 
the value of the reversion. To illustrate by another example: A 
woman aged 21 years has dower in a traet of land worth $46,250 ; one- 
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third of this is $15,416.6624, in which the widow has a life interest. 
At 6 per cent. she would be entitled to an annuity of $925.00; this 
sum multiplied by 13.769, taken from the table, as above di- 
rected, gives the value of the dower, viz: $12,736.33. This table 
may be used to estimate the value of lives of persons, for the de- 
struction of which compensation is sought by interested parties. 

(Wheredeath results from an injury, the capacity to earn money 
per annum is to be proved; where death does not result, but the 
power to labor and earn money is lessened, the amount of such dimi- 
nution per annum should be proved. Rep.) 
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IN MEMORIAM. 


MEMORIAL OF HON. BENJAMIN H. HILL. 


On May 1, 1883, the committee appointed at a meeting 
of the bar of Atlanta, to prepare an appropriate memorial 
of the life and services of the Honorable Benjamin Harvey 
Hill, deceased, submitted the following report: 


AtLanta, Groraia, May Ist, 1883. 
To the Honorable Supreme Court of Georgia: 

So soon as it was announced that the Honorable Benjamin Harvey 
Hill was dead, the members of the bar of this city held a meeting, at 
which the undersigned were appointed a committee to prepare and 
present to this court some appropriate memorial of Mr. Hill’s life and 
character as a lawyer, and to ask that it be spread upon the records 
of this court, as an enduring tribute to his memory from the members 
of a profession which he did so much to dignify, elevate and adorn. 

This duty would have been perfo: med earlier, but circumstances 
which the committee could not well control have led to its postpone- 
ment until the present time, and we now ask to submit the following 
report: 

Benjamin Harvey Hill having been for many years a distinguished 
practitioner at the bar of this court, it is eminently fitting and appro- 
priate that its records should contain some lasting memento of his 
unsurpassed ability, his brilliant genius, and his matchless eloquence 
as a lawyer and an advocate. 

The legal profession has been honored by some of the proudest 
names in the history of the world, but in all the shining list it would 
be difficult to find one who, in a comparatively short life, more bril- 
liantly exemplified the learning, the honors and the successes of that 
noble profession than the illustrious lawyer to whose memory 
we offer this tribute of affection and respect. Let his honored name 
shine on the records of this tribunal, and let it go down to history 
side by side with the names of Berrien and the Charltons, Starnes 
and the Millers. Nisbet and Stephenses, Lumpkin and the Cobbs, 
Warner and the Doughertys, Cone, Colquitt and Holt, and the in- 
numerable host of renowned men who, in their day and generation, 
shed undying lustre on their profession, and left to their survivors and 
the world a legacy of virtuous achievements, richer far than shekels 
of gold or shekels of silver. 

Mr. Hill's days on earth were less than three-score years ; yet where 
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can one be found who, in so brief a period, was more abundant in 
labors or grander in achievements? What lawyer ever received a 
better patronage; or won more yictories in the court house, or en- 
joyed a larger professional income? 

Mr. Hill read law under the direction and counsel of the celebrated 
William Dougherty, who, in the days of his prime, was equal to any 
lawyer in the state, and it has been said that Mr. Dougherty was so 
satisfied and charmed with the proficiency of his student that he 
gave Mr. Hill but one examination previous to his admission to the 
bar. 

Mr. Hill was admitted to plead and practice law in the county of 
Meriwether in the year 1845, when he was twenty-two years of age. 
He did not have to wait and toil and grow old before becoming a law- 
yer, but just as soon as he had obtained license to practice and had 
opened an office for that purpose, with a heroic bound he vaulted 
into the professional lists—a veritable self-reliant knight, panoplied 
for the contest, and ready with invincible might and unfailing cour- 
age to break lances with the bravest, the mightiest and the best who 
chanced to come against him. 

It has been the fate of some of the best lawyers that ever lived to 
pass through years of discouragement, anxiety and study in the be- 
ginning of their professional career, waiting impatiently for cases and 
clients ; but such was not the fate of Mr. Hill. From the very outset 
and before he or his friends had a right to expect it, business and 
patrons poured in upon him from all sides, until very soon he was 
employed in almost every case of importance in the courts which he 
was accustomed to attend. : 

Such was the popular confidence in Mr. Hill’s ability and eloquence 
as a lawyer, that his services were demanded in important cases all 
over the state and frequently in other states of the Union. 

Mr. Hill’s successes at the bar were extraordinary. He very sel- 
dom lost a case that ought to have been gained, and he has gained 
very many that ought to have been lost. He rarely found a cause 
too heavy to be carried by him, and when he failed, it was not for 
want of ability, skill or fidelity in the advocate, but because of the 
inherent weakness of the cause itself. 

As a lawyer he was able, self-possessed, courageous and invincible. 
He carried judges with him by the force of unanswerable logic, and 
he swayed the juries by an eloquence which was absolutely resistless. 
Benjamin Harvey Hill seems to have always been great. He was an 
uncommon child; he was an extraordinary boy; he was a great law- 
yer; he was a matchless orator; and he wasa grand statesman. His 
tutor said of him as achild that he could master six tasks while 
others of like age were accomplishing one. When he was a college- 
boy, and the first honor of his class had, by common consent, been 
awarded to others, he purposed in his heart to win and wear it, and 
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with apparent ease he pushed himself to the lead; and lo! the shin- 
ing guerdon was placed upon his manly and victorious brow. 

In all the numerous positions of trust and responsibility which Mr. 
Hill occupied in his life, he never failed to distinguish himself and to 
honor the position. He was a Richard Coeur de Lion at the bar, an 
Ivanhoe before the people, and a Chevalier Bayard in the senate. 
When such aman dies in the full vigor of his manhood, well may the 
world stand still and exclaim with the Psalmist, ‘‘Behold, thou hast 
made my days as a hand breadth, and mine age is as nothing before 
thee ; verily every man at his best state is altogether vanity.”’ 

We would deem this report incomplete if we failed to say that no 
human character, however excellent in other respects, can be per- 
fect without simple faith and childlike trust in the saving power of 
the Son of God. Mr. Hill gave evidence of this faith and this trust 
in the last words that ever trembled upon his lips. The victorious 
exclamation, ‘‘almost home!’’ ended his speech, and wound up his 
utterances on earth, and enabled him to leave his family and friends 
indubitable assurance that his eloquent tongue, which thrilled the 
multitude and commanded the applause of listening senates here, has 
been retuned, and is employed in chanting the songs of the redeemed 
in the far-off land of the blest. 

We append the following resolutions : 

Resolved 1. That in the death of Benjamin Harvey Hill the legal 
profession of this state lost its ablest champion, its most eloquent ad- 
vocate, and its brightest ornament. 

Resolved 2. That we who survive him will treasure in affectionate 
memory his shining virtues and brilliant achievements, and will ever 
point with just pride to his character and his deeds, as a rich legacy 
left us for the encouragement of our hopes and our endeavors. 

Resolved 3. That we will cease not to profoundly sympathize with 
the family and kindred of our deceased brother in the irreparable 
loss to them occasioned by his decease. 

Respectfully submitted by 
Gero. N. Lester, 
-N. J. HamMmonp, 
D. P. Hi11, 
W. H. Hutsey, 
M. J. CLARKE, 
Jutius L. Brown, 
HENRY JACKSON, 
Committee. 
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Chief Justice Jackson, responded as follows : 


In responding to the report and resolutions in honor of Mr. Hill, 
I can add nothing to the remar:s made by me at the meeting in this 
building in this city immediately subsequent to his decease. Those 
remarks are as follows: 


Mr. Chairman: The wreath of beautiful immortelles which en- 
circle the brow of the illustrious dead was woven of flowers culled 
not more from the broad fields of political adventure and civic glory 
than from the narrower gardens of legal lore and forensic renown. 
It is meet, therefore, that, in response to the invitation of the com- 
mittee of arrangements, as Georgia’s head of the administration of 
her laws, I add a few words to what has been said in honor of his 
memory. 

Less than twelve months ago the State was draped in weeds of 
mourning, and, with the circle of the entire sisterhood, she bowed her 
head in sorrow and wept over the fresh grave of the chief magistrate 
of the Union. The rude and ruthless ‘‘ manner of his taking off,”’ 
the protracted, weary and sad fogtsteps of the great sufferer through 
the dark ‘‘ valley of the shadow of death,’”’ the patient heroism with 
which he endured the anguish, and the painful suspense with which 
the people breathlessly watched the event—all struck the great chords 
of the American heart with almost unutterable sympathy, and its 
sobbing vibrations made a spontaneous and indignant wail through- 
outtheland. It was fit, sir, that Georgia officially take her place in 
that funeral, and she did so from her heart. In thischamber her 
legislative, executive and judicial departments of government—the 
mayor and council of her capital city, and her citizens generally, 
assembled, and Georgia’s voice was heard in the general lamentation- 

But Garfield, Mr. Chairman, was not Georgia’s child. He was the 
son of one of her sisters, and as one of a great family she sorrowed 
then. To-day she grieves with a mother’s love and a mother’s an- 
guish. She stands now by the bier of her own boy—the offspring of 
her womb, whose cradle she rocked, whose footsteps she watched as 
only a mother can watch a son, in whose growth she expanded, too, 
in parental pride, and in the altitude of whose fame she gloried as 
her own. 

Well may she weep! ‘‘Can a mother forget her sucking child ?’’ 
is the question Jehovah put, to manifest his unspeakable love for the 
children of men. Mr. Hill sucked everything that made him great 
from the breast of Georgia. He wasall Georgian. Physically, men- 
tally, morally he was Georgia’s own son. In the midst of the great 
red belt which encircles the body of the State from the Savannah to 
the Chattahoochee—her rich red zone—near the geographical center— 
the very core of her heart—his eyes first saw the light, and the blood 
which fed his magnificent physique flowed from the heart which now 
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throbs with anguish over his remains. Intellectually he was her own 
son. An alumnus of her university, there he sucked intellectual 
nourishment, and Athens is in tears now while Atlanta weeps. If 
honey hung upon his lips, Georgia bees gathered it from her own 
flowers and hoarded it there. If the silver ring of his eloquence 
fascinated attention and moved all hearts with the magic of its mu- 
sic, that silver was dug from Georgia’s mines beneath her own red 
hills. If the sword of his logic, wielded for her in the senate cham- 
ber of the Union, flashed and cut like a Damascus blade, the material 
was Georgia steel, manufactured and tempered in her own workshops. 
If the broad shield which he raised there in her defense, and in that 
of all the South, averted every blow and blunted the point of every 
javelin her traducers hurled at her honor and her heart, the material 
of it was the sturdy oak and the granite mountain, native to Geor- 
gia’s soil. Oh, sir, this great Georgian was altogether Georgian, and 
while his patriotism did expand and compass the Union in its wide 
embrace, his heartstrings clustered closer to the mother who was all 
in all to him! 

True patriotism always did, and always will, burn brightest at the 
fireside. Thence its rays will shine over all the land and warm all 
the homes within the reach of its radiance, to the remotest verge of 
the whole country. If it burn not there, at home, it will warm noth- 
ing. Morally, Mr. Hill was Georgia’s own son. In a Georgia church, 
under Georgia preaching, a spark from heaven fell into his soul and 
kindled that humble faith in Christ which adhered to him through 
life and made him grand in death. Well might he say with the Psalm- 
ist, ‘‘ Thy gentleness hath made me great.’’ And that flow of God’s 
spirit into his own made the greater grandeur of the evening of a 
grand day. 

Sir, his career was not unlike the course of the sun in the heavens— 
its morning, its noon, its setting in a cloudy west. When it arose, 
the broad beams of its light, as they brightened the morning sky, 
gave early promise of a glorious zenith. Well doI remember how 
the prophetic eye of Judge Charles Dougherty—clarum et venerabile 
nomen—watched those beams and delighted in their promise. Stead- 
ily itrose higher and higher. The bar, the forum, the hustings, leg- 
islative and congressional halls, all, were flooded with the illumina- 
tion ; and when full orbed, it culminated in the zenith, when all eyes 
looked at Georgia’s Senator in the American senate, not Crawford or 
Troup—not Forsyth or Berrien—illustrated Georgia with a richer—I 
had almost said, sir,—with so rich a radiance. 

There he shone a sun with no spot upon its disc! But evening 
came, and thesun set to rise no more on earthly scenes. It is not the 
clear, tranquil sun that is most beautifully grand. It is when clouds 
encompass the king of day that he draws the richest drapery around 
his couch, and more beautiful than morning’s beams, grander than . 
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noontide’s glory, is the light the sinking sun sheds on the clouds 
which skirt the horizon he has left. 

Mr. Hill sank among clouds of deep affliction, and the twilight was 
long, but oh! how surpassingly beautiful that lingering glory! God 
seems to have brought the clouds around that dying chamber that 
the glory of heaven might sweeten the sorrows of earth, and that the 
world might see, as Addison wrote to his young friend, how a Chris- 
tian could die. Mr. Chairman, it was my fortune to be at Eureka 
Springs when Mr. Hill was there. Though in feeble health myself, 
it was a pleasure, as well as a duty, to visit him often. There he sat 
afflicted, yet patient andlamb-like. There was the wife whose wid- 
owed heart now is groaning in that residence on Peachtree street, and 
there the noble son who laid all he had—time, property, business, 
home, everything at his father’s feet. Well might the great sufferer 
say, as he said to me, never had husband a better wife—never had 
father a better son. 

I looked from the outward to the inner man, and asked how was all 
within. ‘‘I should like to live for my family and my country, but I 
make no prayer to God without saying to Him from my heart, ‘Thy 
will be done.’ I know He is wiser and better thanI am, and will 
do best for me and mine.”’ : 

That was his reply, and every time I saw him thus trustingly, hum- 
bly, confidently, he talked. 

On my return, I saw him again at his home, and when he could not 
talk, he wrote again, in reply to a question as to the inner man, whilst 
his body was wasting away and death before him: 

‘The growth of grace is constant, indubitable, unmistakable.’’ 

To General Evans he said, laying his hand on his breast and point- 
ing to heaven, “‘ All is right here, all is right there.’’ And to him, 
when no longer able to write or tals, when almost gone, with a super- 
natural effort, his dying whisper muttered out the words, ‘‘ Almost 
home,”’’ whilst a smile lighted up the emaciated face. 

Mr. Chairman, a death like this is worth more to Georgia’s youth 
than all the triumphs of Mr. Hill’s genius. May they profit by the 
wondrous example ! 

Would that I could add a word of comfort to yonder withered and 
widowed heart; and I know you, sir, and all here, respond to that 
prayer. I believe it was Washington Irving who compared the man to 
the strong, massive oak, his wife to the sinuous and tender vine that 
clasps all the tendrils of her love around him. The higher this great 
man grew, the higher, clinging to him still, grew this loving vine; 
and when he fell, she fell too. And still the tendrils clasp the dead 
trunk. Poor broken, bruised, bleeding vine! Unclasp that embrace. 
The noble tree is not there A divine hand has transplanted him to 
a richer soil, a purer atmosphere. Lift those tendrils upward. Ere 
long the same divine, gentle loving hand will move thee again to his 
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side, and He who pronounced you one here, will re-unite you there, 
to grow together forever in the beauty of holiness, in the garden of 
the Lord. 

Let the report and the resolutions be spread on the minutes of the 
court. 


MEMORIAL OF HON. MARTIN J. CRAWFORD. 


On January 7, 1884, the committee which had pre- 
viously been appointed to prepare a suitable memorial of 
the Hon. Martin J. Crawrorp, deceased, late Justice of 
the Supreme Court, submitted the following report: 


Martin J. CRawForp was born in Jasper County, Georgia, on the 
17th day of March, 1820. His father, Maj. Hardy Crawford, was a 
practical and successful farmer and a politician of considerable in- 
fluence in Middle Georgia. His mother, Betsy R. Jenkins, was a 
lady of great piety and excellence. He was placed under the care 
and instruction of Rev. Otis Smith at Brownwood, near LaGrange, 
Georgia, and was carefully and thoroughly taught. Afterwards he 
was a student at the Mercer University, but did not remain long 
enough to graduate. His parents removed from Jasper and settled 
in the county of Harris, and there died and were buried. Judge 
Crawford began the study of law ata very early age, and was ad- 
mitted to the bar by a special act of the Legislature before he was 
nineteen years old.. He commenced to practice at Hamilton, and re- 
mained there until 1849, when he moved to Columbus and made that 
city his home. He was elected to the Legislature from Harris, serv- 
ing one term with distinction. In 1853, he formed a partnership with 
Porter Ingram, Esq., and with only such interruptions as were caused 
by his public duties, continued to practice with him for about twenty- 
five years. In 1854, and in his thirty-fifth year, he was appointed by 
Governor H. V. Johnson to the office of Judge of the Superior Court 
of the Chattahoochee Circuit, to fill the vacancy occasioned by the 
election of Judge Iverson to the United States Senate. 

Perhaps no bar in the state was stronger than the Columbus bar 
at that time. It might be said literally, there were legal giants in 
those days. 

Judge Crawford was stilla young man, and having a considerable 
fortune, he had not applied himself very closely to his profession. 
So that he could not be considered an experienced lawyer when he 
went uponthe bench. Yet, even under such adverse circumstances, 
by his sound judgment, dignified manners and unwavering integrity 
he commanded respect and confidence, and after a service of only 
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one year retired with considerable reputation. It is seldom we find 
a man possessed of more of the qualities which go to make a judge 
than Martin J. Crawford. Polished, dignified and courteous, he 
was able to enforce obedience without resorting to power. Having 
a clear perception of the principles of the common law, a patience in 
hearing and a willingness to learn from argument and precedent, and 
a fixed determination to decide according to the very right of the case, 
his decisjons were always respected and seldom reversed. In 1855, 
he was nomjnated by the Democratic Party as its candidate for Con- 
gress against the Know-Nothing or American Party. This was the 
first time these parties had opposed each other in a congressional 
race, and it was generally believed that Judge Crawford led a for- 
lorn hope. But he entered upon the canvass with such zeal and 
ability and had so many strong personal friends amongst his adver- 
saries, that he was elected by a fair majority. So well did he acquit 
himself in Congress that he was elected two successive terms, and 
was still a member when the state seceded from the Union. 

He was selected by the legislature as one of the delegates from 
Georgia to the provisional Congress of the Confederate States at 
Montgomery, Alabama, and was afterwards appointed by President 
Davis, together with the Hon. John Forsyth of Alabama, and Gov. 
Roman of Louisiana, on the peace commission to the United States 
Gevernment. Feeling itto be his duty to serve his country in war as 
well as in peace, he raised a regiment of cavalry and was elected col- 
onel, and remained with them until by the fortunes of war he was 
captured near Louisville, Kentucky. 

In common with his fellow citizens he found himself, at the close of 
the war, deprived of most of his fortune, but without stopping to com- 
plain or bewail his loss, he entered again upon the practice of the law 
with his old partner, and continued to follow his profession with dili- 
gence and success until 1875, when he was again appointed judge of 
the Chattahoochee Circuit. Judge James Johnson had resigned, and 
Governor James M. Smith had appointed him to fill the vacancy. 
For five years he filled that most trying and important position, and 
so earnest was he to administer the law without fear or favor that he 
gave the highest satisfaction both to the bar and the people. In 1880, 
he was appointed by Governor Colquitt one of the Associate Justices 
of the Supreme Court. 

Looking at the matter as it affected himself, it may be feared that 
Judge Crawford made a serious mistake in accepting this position. 
He was already filling the lighter but scarcely less important duties of 
Judge of the Superior Court, which he could do and still remain with 
his family and friends. He greatly enjoyed social intercourse and 
the comforts of home. Whether the higher honors he received as a 
Judge of the Supreme Court, burdened as it was with a labor so severe 
and continual as almost to exclude him from society and deprive 
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him of rest, was a sufficient recompense for the sacrifices he made, 
admits at least of a very grave doubt, and whether the effects of these 
labors did not tend to shorten his life is a still more serious question. 
For three years he was an honored and useful member of this court. 
As a judge he was conscientious and laborious. He made it a point 
to understand fully the facts of the case before him, and to find them 
out he dug deeply into the records. 

His decisions are clear and concise, and bear the evidences both of 
learningand labor. It was characteristic of him always to do his best ; 
whatever he undertook he considered should be well done, and there- 
fore he gave to it all his ability. For this reason Judge Crawford 
never made a failure. In whatever position he was placed he ap- 
peared to advantage, because he made it a point always to succeed. 
This rule he carried with him upon the bench, and its effects can be 
seen in all his decisions. Atthe close of the last term of this court, 
and after finishing up all his duties, Judge Crawford returned home 
for rest and recreation He had planned an extensive tour for the 
summer, and was looking forward to it as likely to afford both benefit 
and pleasure. Though never a robust man, yet he had by great pru- 
dence and self-denial so preserved his health and strength as to be 
still in the full enjoyment both of bodily and mental vigor. His fel- 
low citizens held him in high esteem, and considered him worthy 
not only of the honors already received, but of still higher positions 
of trust. Truly it can be said that he was in the very midst of life. 
No man seemed more secure in the present or more promising in the 
future. Thus did he return to his home and meet his family and 
friends. But whilst their greeting was still warm, and he was still 
in the very bosom of his family, he was stricken with disease. For 
days and weeks he lay upon his bed. All that skill could suggest and 
loving hands could execute, was done for him; but slowly and 
steadily he wasted away, until on the 22d day of July, 1883, and just 
as the Sabbath day was drawing to a close, Martin J. Crawford 
died. 

He was buried in the cemetery at Columbus, where he was so 
highly esteemed in life, and where his name and memory will ever 
be honored. The public life of Judge Crawford was one of which his 
family and friends are justly proud. It was without spot or blemish. 
His hands were clean, his character unsullied. 

In 1842 Judge Crawford married Miss Amanda J. Reese, a sister of 
Judge Augustus Reese, of Morgan, and lived with her in great happi- 
ness for forty-one years. By her he had five children; the first died 
in its infancy, the second just as she was budding into womanhood. 
His three sons survive him, and to them he leaves as the richest 
heritage, a spotless and honorable life. Asa husband he was loving 
and true; asa father he was watchful and kind. His wife was his 

onfidant, his boys were hisfriends and companions. His knowledge 
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of the world, his strong common sense and cool judgment, rendered 
him a most valuable counsellor and friend. His keen sense of humor, 
his genial manner and extensive information, made him a most de- 
sirable companion. In the highest and best meaning of the word, 
Judge Crawford was a gentleman. He was incapable of a mean or 
unworthy act. With him the question was, ‘‘What is the right thing 
to do?’’ And in coming to a conclusion, he did not allow his interests 
to control his judgment. The public good was of greater importance 
than his own, and he preferred to be right rather than to be popular. 
The life of such a man is a blessing, not only to his family and friends, 
but to the whole state, and his death is a public calamity. 

These facts the committee submit to the court and respectfully ask 
that such action may be taken as will testify to his family, to his 
friends, and to the public, the appreciation in which this court has to 
the character and services of Martin J. CRAWFORD. 

JoHn Peasopy, Chairman. 

James M. Situ, 

L. E. Bueck ey, 

A. M. Speer, 

W. A. Hawkins, 

Wo. M. REEsgE, 

A. T. McIntyre, 

Joun W. H. Unperwoop, 

Hueu BucHanan, 
Committee. 


Chief Justice Jackson responded as follows : 


Gentlemen of the Bar: In responding to the report and resolutions 
in honor of my deceased colleague and friend, respect and affection 
mingle in my thoughts. Respect, because in a long and useful life, 
he added lustre to a name already famous in the annals of Georgia. 
Wm. H. Crawford, George W. Crawford, Martin J. Crawford, the 
last of a trio which made one name illustrious and illustrative of the 
state, has gone. The first, a senator in congress, American minister to 
France, secretary of the treasury of the United States, and prevented 
only by a stroke of paralysis from the presidency of the Union, went 
to the grave full of honors as of years, with Georgia’s ermine around 
him as Judge of the Northern Circuit and president of the convention 
of judges when they assembled in banc to make the final exposition 
of the law of the state, prior to the organization of this court. The 
second, representative for years in the general assembly from the 
county of Richmond, governor of the state, secretary of war of the 
United States—as law-maker, as chief magistrate, as cabinet minister, 
contributed to the glory of the Crawford name, and added rays to the 
star which represents Georgia in the constellation of the old thirteen 
states, set by the fathers to shine forever on the cerulean canopy that 
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covers freedom as it floats over land and sea. The third, the subject 
of your memoir, representative in the general assembly, Judge of the 
Superior court of the Chattahoochee circuit,representative in congress, 
delegate from Georgia to the convention of southern states which 
made the Confederate Union, participant in peace and war in that 
second struggle which ‘‘tried men’s souls,’? commissioner of the 
Davis government to Washington City to adjust, if possible without 
bloodshed, the relations between the two governments, Justice of the 
Supreme Court of this state and martyr to duty to Georgia on this 
bench and in yonder room, where midnight oil burned to light legal 
lore and developed opinions stereotyped on the pages of Georgia re- 
ports, showed, by his whole life, that the blood of the Crawfords in 
him fed a brain as sound and a heart as true as those of the kinsmen 
he had buried. 

The courteous gentleman, the incorruptible magistrate, the la- 
borious judge, the conscientious guardian of the rights of all, the firm 
follower of honest conviction, wherever it led, the pure patriot, faithful 
to Georgia in the anguish of her defeat as in the pristine pride of her 
unpolluted sovereignty, the true friend, the contemptuous scorner of 
hypocrisy and guile, the husband with a single love, the father with 
tender sympathy and painful anxiety, the hater of vice and lover of 
virtue, ‘‘ the chevalier without fear and without reproach,” the last 
of the eminent Crawfords, has gone ‘‘to that bourne whence no tray- 
eler returns.’’ Georgia will never embalm with her tears a nobler 
patriot or a purer man. 

Of all the sons left our beloved State to weep over his bier, I shall 
miss him most. The lines of our lives first touched each other in 
the springtime of aspiring manhood—he a representative in the leg- 
islature from the county of Harris, I, from the county of Walton,— 
the home of my youth, the nest that warmed a fledgling’s ambition, 
the spot of earth dearest to me. There at Milledgeville our first ac- 
quaintance was made. Ten years thereafter, those lines converged 
again in the city of Washington, both representing there the com- 
monwealth of Georgia. 

The strong attachment of both of us to Howell Cobb, then secre- 
tary of the treasury, drew us often together at the hospitable hearth- 
stone of the grandest specimen of big-headed and big-hearted hu- 
manity I have ever known; and there the ties of youthful acquaint- 
ance were drawn into a knot of friendship never to be severed. 

In the evening of life we met again closely and cordially here, and 
everything I see reminds me of the friend I have lost. His seat on 
this bench, yonder rooms we occupied together, my evening walk 
hence to my home in which almost daily he accompanied me part of 
the way, the sitting-room there to which I loved to welcome him, the 
annual commencement of the Georgia University at Athens in our 
vacation, where we met and whiled away pleasant retrospections with 
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Professor Browne, of old Washington city scenes before the war, at 
business here, at home with my family, in the Chief Justice’s room 
where we worked together, in the annual holiday of the week’s reu- 
nion at General Browne’s at Athens, free from care of cases and 
search for legal truth, here, there, everywhere, I miss the friend I 
shall see no more on earth. 

All living things remind me of the dead. Scarcely a day passes 
that something does not recall this friend of a quarter of a century. 
And if I visit the city of the dead, memory brings Crawford vividly 
before me, as his heart melted and his bosom heaved and tears flooded 
his face, when at his request I showed him the spot where all that 
was earthly of Howell Cobb was mouldering beneath the sod! 

A brave heart is ever as tender, gentlemen, as that which beats in 
woman’s breast; and beneath that faultless dress, that dignified re- 
serve, that calm exterior, that unruffled courtesy, which character- 
ized him, whosefobsequies as a Court, of which he was an erect, 
strong and polished pillar, we solemnize, palpitated a heart full of 
human sympathy and devoted friendship. Long may love’s flowers 
bloom on his own grave and friendship’s tears freshen their fragrance ! 

Let the memorial be entered of record on the minutes of the court, 
and let the court be now adjourned in honor of his memory. 


Justices Hall and Blandford expressed orally their concurrence in 
the sentiments of the Chief Justice, and their esteem and respect for 
Judge Crawford. 





INDEX. 


ABATEMENT. 


1. Misjoinder and non-joinder are matters for plea in. Merritt 
vs. Bagwell, 578. 

2. Former recovery, when pleaded. Ibid. 

3. Pendency of former suit, when pleaded. Ibid. 


4. Pendency of former suit good in abatement; except when. 
Heath et al., adm’rs, vs. Bates, 633. 


5. Aliter of scire facias to make parties. Ibid. 
ACCOMPLICE. See Criminal Law, 37. 


ACTIONS. 


1. Sue for estate of decedent, right in administrator. Mason et al. 

vs. Atlanta F. Co. No.1, 604. 

. Heirs may sue, when. bid. 

. Right of action after suit brought, not make good. Ibid. 

. Heirs of deceased member of volunteer fire company no right 
to share in funds. bid. 

. Impounding cattle wrongfully by city marshal, remedy of own- 
er. King vs. Ford, 628. 

. Sci. fa. to make parties is not new suit, but continuation of old 
suit. Heath et al., adm’rs, vs. Bates, 633. 

- Homicide of father, adult son cannot recover for. Mott vs. Cen- 
tral R. R., 680. 

. Substituted debtor to pay part of note, right of action against 
accrues when. Sapp vs. Faircloth, 690. 

. Against county for bad bridge, constitution of 1877 not affect. 
Moreland vs, Troup County, 714. 


ADMINISTRATORS AND EXECUTORS. 


1. Demise in name of S., executor, bad, title being in S., trustee. 
Schley, ez’r, et al. vs. Brown, 64. 

2. Deed and order of for sale show title, without producing let- 
ters. Roberts, prst., vs. Martin et al., 196. 
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. Order for sale granted, all necessary facts presumed shown. 
. Statute of limitations suspended for five years where unrepre- 
sented estate holds claim; not where estate is debtor. Pen- 

dleton, for use, vs. Andrews, adm’r, 306. 

. Venue not given in county of administrator by his refusal to file 
bill. Edwards et al. vs. Kilpatrick, adm’r, et al., 328. 

. Surety on bond, attorney being, administrator’s agreement for 
him to collect and retain money to secure himself, not bind 
administrator de bonis non. Gray vs. Conyers, adm’r, 349. 

. Admissions of heirs not bind administrator. Ibid. 

. Vacating administration, judgment is distinct from appoint- 
ment of successor. bid. 

9. Foreign administrator sued here, law of place of residence con- 

trols. Hoskins et al. vs. Sheddon, adm’r, et al., 528. 

10. Tennessee statute of limitations as to administrators. bid. 

11. Note signed ‘‘R., adm’r,’’ personal note. Rawlings vs. Robson, 
595. 

12. Sue for estate, primarily right tois in administrator. Mason 
et al. vs. Atlanta F. Co. No.1, 604. 

13. Administration after suit for estate, not make good. Ibid. 


14. Bond, ordinary cannot bring suit on as attorney. Smith, ord’y, 
os. Andrews, adm’r, et al., 708. 

15. Same: another attorney not substituted by amendment. bid. 

16. Posthumous child revokes administration under will. Hart ve. 
Hart, 764. 

17. §2486 applies to suit by administrator against heirs or privies, 
not strangers. Sellars 0s. Cheney, adm’r, 790. 


18. Estopped by presence of administrator at sale, administrator 
de bonis nonis not. Ibid. 


ADULTERY. See Criminal Law, 56. 
ALIBI. See Criminal Law, 28. 


AMENDMENT. 


1. Verdict amended to conform to declaration. Steed vs. Cruise 
et al., 168. 

2. Bill of exceptions not amended by adding party with adverse 
interest as a plaintiff in error. Craig et al. vs. Webb, sh’f,, 
et al., 188. 

3. General issue amended by adding pleas of fraud, failure of 
consideration, infancy and coverture. Howard vs. Simpkins 
et al., 322. 
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. Continuance not result from amendment alone. Peters et al. 
vs. West, gdn., et al., 343. 

. Mortgage fi. fa., under foreclosure on personalty and counter 
affidavit, becomes mesne process. Dawson vs. Garland, 447. 

. Same: levy not fall, when part objected to by counter affidavit 
stricken. Ibid. 

. Right of, includes right to withdraw demurrer. Smith vs. 
Hornsby et al., 552. 

. Copy of note sued on attached by amendment. Merritt vs. 
Bagwell, 578. 

. Ordinary suing as attorney on administrator’s bond, another 
attorney not substituted. Smith, ord’y, vs. Andrews, adm’r, 
et al., 708. 

. Allowed in court below by Supreme Court. Weems, trustee, vs. 
Coker, 746; Rakestraw, ex’x, vs. Rakestraw et al., 806. 


See Evidence, 19. 


APPEAL. 
1. Triable by jury ; judgment by court bad. Blain et al. vs. Hitch, 


275. 

. Consent to submit to court valid. Ibid. 

. Constitutional right not operative till legislature acted. Hen- 
driz & McBurney vs. Mason, 523. 

. Bond irregular, amendable. Ibid. 

. To superior court or to jury in justice’s court. Ibid.; W.& A. 
R. R. vs. Dyar, 723. 

. To jury in justice’s court in all cases. Candler et al. vs. Mann, 
726. 


ASSESSMENTS. See Streets and Sidewalks, 2. 


ASSIGNMENT. 


1. Act of 1881 construed liberally for creditors and strictly against 
debtor and assignee. Crittenden Bros. et al. vs. Coleman & 
Co. et al., 293. 

2. Schedule must be specific and attached to deed at time of ex- 
ecution. Ibid. 

3. Creditors named are cestuis que trust and have relief in equity 
for mismanagement or waste. Cohen & Co. et al. vs. Morris 

* & Oo. et al., 313. 

4. Debt undisputed and named in assignment, holder, though not 
judgment creditor, may attack for fraud as to goods purchased 
from him. Ibid. 
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. Attack and claim under assignment, can creditor both? Quare. 
Ibid. (See No. 12 below.) 

. Guardian investing ward’s fund in firm and dying; surviving 
partner with notice assigning; fund subjected in equity. 
Carter, surv’g ptn’r, et al. vs. Lipsey, 417. 

. Assignee of surviving partner takes subject to equities. Ibid. 
(See No. 9 below.) 

. Notice to assignee, books of firm are. Ibid. 


. Fraud of assignor in buying goods, not vitiate assignment for 
creditors, they and assignee having no notice. Wright vs. 
Zeigler Bros., 501. (See Nos. 7, 8 above.) 


. Declarations of assignor after deed notavoid. Ibid. 


. Action against assignee changed to one against individual, not 
make evidence taken inadmissible. Ibid. 


. Attack and claim under assignment, both, creditor cannot. 
Ibid. (See No. 5 above.) 


. Is conveyance on valuable consideration. McFerran, Shall- 
zross & Oo. et al. vs. Davis, rec’r, et al., 661. 


. Trust, assignment is, and equity has jurisdiction. Ibid. 
. Resignation of assignee, receiver appointed in equity. Ibid. 


. Judgments after assignment not bind property. bid. 
. Judgment creditor may attack deed or claim fund. bid. 


See Contracis, 6; Statute of Frauds, 6. 
ATLANTA. See Municipal Corporations, 4. 


ATTACHMENT. 
1. Notary employed in same bank with plaintiff, not disqualified 
from issuing. Geo. Ice Oo. vs. Porter & Meakin, 637. 


2. Traverse of ground, when to be filed. Banks vs. Hunt et ai., 
741. 


ATTORNEY AND CLIENT. 


1. Ruled for money retained from estate, as fees, or to secure from 
loss as administrator’s surety. Gray vs. Conyers, adm’r, 349. 


2. Retain money, for attorney who was surety on bond to, agree- 
ment of adm’r not bind adm’r de bonis non. Ibid. 


3. Twenty percent. is legal interest, attorney failing to pay money 
ondemand. Ibid. , 


4. Fees not allowed for collecting, where attorney fails to pay over 
without reason. Sembdle. Ibid. 


5. Same: reasons are forjury. bid. 
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. ** Attorneys’ fees,’’ added to verdict for damages, meaningless 
and stricken off. City, ete., Rwy. vs. Brauss, 368. 
7. Plaintiff’s attorney, defendant placing claims in hands of, to 
collect and pay plaintiff’s fi. fa., is not payment to plaintiff. 
Price vs. White et al., 381. 
8. Same: attorney, as to such claims, is defendant’s. Ibid. 
9. Parol agreement of counsel disputed, not enforced. Arnold 
vs. Hall et al., 445. 
10. Fees included in chattel mortgage, whether can be recovered 
by foreclosure. Qua@re. Dawson vs. Garland, 447. : 

7 11. Guardian’s attorney aiding in investment of fund in bonds to 
be deposited with surety on her bond to indemnify him, bank 
failing before purchase, attorney not liable. Rogers et al. vs. 
Hopkins & Glenn et al., 454. 

12. Deposit, as attorney, and notice to client, who leaves fund for 
fourteen days, bank failing, attorney not liable. bid. 

13. Ordinary cannot bring suit on admr’s bond. Smith, ord’y, vs. 
Andrews, adm’r, et al., 709. 

14. Amendment, another attorney not substituted by. bid. 

15. Fees claimed against trust estate, when. Vason & Davis vs, 
Gardner, trustee, 577. 

16. Sickness of one of four attorneys, no continuance. Turner os. 
State, 765. 

17. Paper belonging to one party obtained by other and put in at- 
torney’s hands, court will order delivered up. Trustees of 

Chester Church vs. Blount, ez’r, 779. 



























See Practice in Supreme Court, 18; Taz, 4; Witness, 2. 






ATTORNEY GENERAL. See Officers, 1. 
AUCTIONEER. See Statute of Frauds, 5. 









AUDITORS. 
1. Report unexcepted to, or exceptions overruled, made judgment 

of court. Lewis et al. vs. Board Comm’rs, etc., 486. 
2. Fi. fu. against county treasurer and sureties, affidavits of ille- 
gality by each, referred to auditor, report made, and excep- 
tions by treasurer overruled, all bound. bid. 









BAILMENTS. 


1. Naked depositary only liable for gross neglect. Stewart & Pow 
oll vs, Head, 449. 
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2. Hotel, person leaving valise in office and clerk finding without 
knowing owner, is naked depositary. Ibid. 


BANK. See Attorney and Client, 12. 


BANKRUPTCY. 
1. Foreign judgment after adjudication but before discharge, sued 
on, bankruptcy good against. Anderson vs. Clark, adm’r, 362. 
2. Aliter, where defendant in foreign suit pleaded bankruptcy, but 
withdrew plea and confessed judgment. dd. 


3. Presumed to be debt from which bankruptcy would not dis- 
charge, or a moral obligation. bid. 


4. Exemption, title remains in bankrupt. Felker vs. Crane, Boyl- 
ston & Co., 484. 


5. Exemption subject to debt made after discharge. bid. 
BENEVOLENT ASSOCIATIONS. See Corporatios, 9-10. 


BETTERMENTS. See Damages, 4; Hsiates, 5, 


BONA FIDES. See Vendor and Purchaser, 1-4; Promissory Notes, 
3-5, 10. 


BONDS. See Appeal, 4; Certiorari, 4; Trusts and Trustees, 11-14; 
Practice in Superior Court, 23. 


BONDS, (Official.) 


1. Official bond absolute on face, after br2ach, no defence that it 
was left with ordinary not to be delivered until other sure 
ties signed. Lewis et al. vs. Board of Comm’rs et al., 486. 

. Especially, after principal acted under bond and received pub- 
lic revenue. Ibid. 

- Possession of bond presumptive proof of delivery; may be 
attacked when. Ibid. 

. Power of governor, or officer under dedimus potestatem, in tak- 
ing bonds, limited. Ibid. 

. Agreement to terms beyond bond, void. Ibid. 

. Sureties estopped from setting up that other sureties were to 


BOUNDARIES. See Venue, 4, 5. 
BURGLARY. See Criminal Law, 37. 
BY-LAWS. See Corporations, 10. 
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CATTLE. See Municipal Corporations 10-12; Criminal Law, 38-40. 


CERTIORARI. 


1. Abating nuisance by municipal authorities, certiorari, not writ 
of prohibition, is remedy. Mayor, etc., v8. Minor, svng. 
ptnr., 191. 

. From Oct. 12 to Jan. 12, more than three months. W. & A. R. 
R. vs. Carson, 388. 

. Verdict on appeal in justice court, certiorari is to; not to judg- 
ment entered on same. Ibid. 

. Bond attested by commercial notary not invalidate. Hendrix 
& McBurney v8. Mason, 523. 

Costs, certificate of payment of all, necessary. Osborn vs. O8- 

born, 716. 

. ‘Court costs,’ certificate of payment of, insufficient. Ibid. 


7. Justice court, when certiorari and when appeal proper. W. & 
A. R. R. v8. Dyar, 723. 


9? 


CHARGE OF COURT. 


. Context, charge taken with. State vs. S. W. R. R., 11. 

. Full aud fairin this case. Steed vs. Cruise et al., 168. 

. Request b sed on partial view of facts not given. Ibid. 

. ‘Make good the damage,’’ error to charge that railroad must, 
although there was contributory negligence. Central R. R. 
vs. B.inson, 207. 

. Railroad must show ‘‘ full measure of care and diligence; all 
that could be expected,’’ charge toostrong. W.&A.R.R. 
vs. King, 261. 


3. Substance of requests given and counsel announcing satisfied, 
no new trial because words of request not given. Durham 
vs. State, 264. 


. Context of charge excepted to considered. Central Railroad 
v8. Roach, 484. (See No. 1 above.) 


. Negligence, judge should not charge that facts show. Stewart 
& Powell vs. Head, 449. 

. Presumed correct, if not setout. Ibid. 

. Presumed not variant from what set out. Ibid. 

. Partly right, errors in must be shown. Heard vs. State, 597. 

Long extract excepted to, errors must be specified. Ibid. 

. Criminal case, court gives law in, jury applies. Bailey vs. 
State, 617. 

. Warning to crowd in court, in charge. Ibid. 
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. Allusion to argument of counsel improper. City of Atlanta vs. 
Wilson, 714. 

. No evidence to authorize finding of involuntary manslaughter, 
no charge as to. Freeman vs. State, 736. 


. No evidence on subject, no charge thereon. bid. 


. Omission to charge on reasonable doubts, new trial. Richard- 
con v8, State, 825. 


CHARTER. See Corporations, 18, 19. 
CHURCH. See Trusts and Trustees, 17. 
CITY COURTS. See Constitutional Law, 26-28. 


CLAIMS. 


1. Insufficient execution, not quashed by claimant; levy dis- 
missed. Morton, Bliss & Co. vs. Gahona et al., 569. 


CODE. 


1. Error in codifying act of 1870 with §4649. Doyal vs. State, 134. 


. Law embodied in Irwin’s Code and recognized by constitutions 
of 1868 and 1877, not held bad because title of original act 
did not cover matter in its body. Huff’ vs. Markham, 284. 


. “‘Judgment”’ or ‘‘ verdict’? on open account with personal 
service, under §3457. Fryer vs. Cole & Co., 687. 


COLORED PERSON. See Title, 9-10. 

COMITY OF STATES. See Statute of Limitations, 7. 
COMMON CARRIERS. See Railroads. 
COMPTROLLER GENERAL. See Officers, 2. 


CONSIDERATION. See Contracts, 6; Promissory Notes, 1, 7, 8; 
Amendment, 3; Warranty, 1. 


CONSTABLE. 
1. Rule nisi against sufficient. Langley, constable, vs. Wynn, 430. 
2. Cannot fail to make money because initials of defendant stated 
wrong. Ibid. 
3. Rule absolute, what transpires subsequently to, hardly relieves 
from contempt. bid. 
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4. Levy out of district of judgment or of defendant. Lewis vs. 
Wall, 646. 


5 Town marshal may be constable. bid, 


CONSTITUTIONAL LAW. 


1. Railroad allowed to take right of way and complete road at 
large expense, not enjoined until payment of damages. 
Griffin vs, Augus‘a and K, R. R., 164. 


. Dispossession of tenant holding over, law constitutional. Huff 
vs. Markham, 284. 


. Law embodied in Irwin’s Code and recognized by constitutions 
of 1868 and 1877, not held bad because title of original act 
did not cover matter in body.- Ibid. 


. Venue: bill to enjoin trespass on realty not suit respecting 
title. Powell vs. Cheshire, 357. 


. Act not declared unconstitutional unless clearly so. Wellborn vs- 
Estes, 390. 

}. Intention of constitution sought from whole instrument. bid. 

. Practice of departments of government considered in interpret- 
ing. Ibid. 

. Election of judges of superior court, system of constitution of 
1877. Ibid. 

. New circuit created, election of judge how assigned. bid. 

. Legislative and judicial questions compared (passim). Ibid. 

. Constitution of 1868 took effect when. Strickland et al, vs. Grif- 
jin et al., 541. 

. County court judgment rendered July 21, 1868, good. Ibid. 

. County court fi fa. issued July 25, 1868, invalid. bid, 

. Serving Nashville and Chattanooga R. R. by posting notice be- 
side track. WN. & C. R. R. vs. McMahon, 585. 

. Grading streets not enjoined because of damage to adjoining 
lot. Moore vs. City of Atlanta, 611. 

. Homestead under constitution of 1868, no supplementing. 
Mitchell vs. Wolfe, 625. 

- Homestead under constitution of 1868 not supplemented under 
that of 1877. Ibid. 

. Doubtful act not so construed as to impair rights growing out 
of contracts before its passage. Ibid. 

. Subjecting trust at law is not suit respecting title. Beckwith, 
trustee, vs. Mc Bride & Co., 642. 

. Verdict on open account with personal service, without proof. 
Fryer vs. Cole & Co., 687. 





INDEX. 


21. Unconditional contract in writing, receipt for notes to be col- 
lectedis not. Jbid. 


. Railroad commission constitutional. Geo. Railroad et al. vs. 
Smith et al., comm’rs et al., 694. 


23. Railroad commission not legislative body ; rules of legal. Ibid. 
County, damages against for bad bridges, constitution of 1877 
not affect right to. Moreland vs. Troup County, 714. 


. Taxing power of county limited. bid. 


. City courts, uniformity of practice with county courts not re- 
quired. Whittendale vs. Dixon & Bro., 721. 


27. Title not covering body of act, what part bad. Ibid. 
. City court of Richmond county constitutional. Ibid. 
29. Streets, assessment on owner of adjoining property for pave- 
ment etc., constitutional. Hayden et al. vs. City of Atlanta 
et al,, 817. 
See Constable 5; Justice Courts, 6. 


CONSTRUCTION. See Words and Phrases ; Constitutional Law, 18. 
See also for construction of various wills and deeds under 
those heads. 


CONTEMPT. 
1. Constable not relieved from by error in initials of defendant. 
Langley, constable, v8. Wynn, 430. 
. Rule absolute, what transpires after, not relieve. bid. 
Jury, on proceeding for contempt, can officer demand? Quere. 
Ibid. 
4. Discretion in discharging rule not interfered with. Wikle, rec’r, 
vs, Silva et al., 717. 


2 
2 
o. 


See Injunction and Receiver, 21. 


CONTINUANCE. 
1. None to establish lost paper for evidence, if no reason for delay 
shown. Steed vs. Cruise et al., 168. 
. Witness absent and aches in not obtaining evidence, no new 
trial. Peters et al. vs. West, gdn., et al., 343. 
3. Amendment not work continuance, without surprise or want of 
preparation. did, 
4. Discretion as to. Turner vs. State, 765. 
5. Witness out of state as ground for. Ibid. 
6. Sickness of one of four attorneys, not good. Ibid. 
‘ 


. Produce ,papers, continuance to give time for notice to, where 
no laches, L'rustees of Chester Church vs. Blount, ex’r, 779. 





CONTRACTS. 





CORPORATIONS. 
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8. Laches in issue, evidence necessary to determine in Supreme 
Court. Masland, Jr., et ux. vs. Kemp et al., 786. 


1. Statute of frauds, money furnished T. on credit of W., is not 
within. Davis, rec’r, vs. Tift, 52. 

2. Consideration necessary for promise to pay pre-existing debt of 
another. bid. 

3. Consideration, promise acted on is. bid. 


4. Specific performance of written contract for land enforced. 
Jackens vs. Nicolson, 198. 


5. Auctioneer’s memorandum of sale of land sufficient written 
contract to bind parties. bid. 


6. Note given for open account bought at risk of purchaser, assign- 
ment not made in writing, no defence when. Danie & Co. 
vs. Tarver et al., 203. 


7. Fine for misdemeanor, note given to solicitor general, not 
illegal. Blain et al. vs, Hitch, 275. 


8. Infant’s note for buggy void. Howard vs, Simpkins et al., 322. 
9. Married woman may contract, except when ; aliter, at common 
law. Ibid. 
10. Torts and contracts, actions on compared and discussed. City 
and Suburban Rwy. vs. Brauss, 368. 
11. Tort arising from breach of duty imposed by contract. Ibid. 
12. Through ticket over line of transportation, liability of seller 
discussed. Central R. R. vs. Combs et al., 533. 
13. Unconditional in writing, judgment by default. Fryer vs. Vole 
& Co., 687. 
14. Substituted debtor to pay part of note, when may be sued. 
Sapp vs. Faireloth, 690. 


See Fraud, 6. 


1. Estoppel from denying incorporation by dealing with company 
assuch. Imboden et al, vs. Htowah, etc., Mining 0o., 86. (See 
No. 16 below.) 

2. Estoppel from denying president, etc., dealt with as such. Jdid. 

3. Admissions and conversations of agent in scope of agency, 
admissible. bid. 

4. Admissions of president in connection with business of office, 
admissible. bid. 

5. Mining company may protect ditch by injunction. Ibid, 
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. Assessment of damages for cutting ditch, that person partici- 
pated in, shown against title claimed under him. bid. 


. Estoppel of company renting water from another from denying 
incorporation or title of latter. bid. 

. Misnomer of corporator immaterial, if proper person recog- 
nized by others. bid. 

. By-laws of benevolent association as to manner of claiming 
benefits, valid. Aarrington vs. Workingmen’s Ben. Asso’n, 
340. 

. Waive right to appeal to courts, do members, by joining asso- 
ciation where by-laws provide for reference of claims to com- 
mittee? Quere. Ibid. 

. Charter powers strictly construed. Singleton vs. 8. W. Railroad, 
464. 

. Alienate, mortgage or lease franchise, without special grant 
of power, railroad cannot. bid. 

. Power to lease not alone free lessor from liability. bid. 

. Service on non-resident railroad by posting notice beside track 
and mailing to president. Nashville & C Railroad vs Me Ma- 
hon, 585. 

. Volunteer fire company, deceased member’s heirs have no in- 
terest in fund. Masonet al. vs. Atlanta Fire Co. No. 1, 604. 

. De facto company acting as corporation, estopped from denying 
character. Georgia Ice Co. vs. Porter & Meakin, 637. (See 
Nos. 1, 2, above.) 


17. De facto converted into de jure corporation, debt of former, lat- 
ter liable for. did. 

18. Privileges, exclusive, under charter, strictly construed. Geo. 
Railroad et al. vs. Smith et al.. comm’rs, et al., 694. 


19. Georgia Railroad charter, as to right to charge certain rates 
construed. bid. 


COSTS. 


1. Awarded by Supreme Court where new trial granted on terms. 
Imboden et al. vs. Htowah, etc., Mining Vo., 86. 

2. Affirmance by Supreme Court on terms, costs by whom paid. 
Summerville, ete., Co., vs. Baker, 513. 

3. Payment before dismissing and commencing in another court. 
City of Atlanta vs. Wilson, 714. 

4. Certiorari, certificate of payment of all costs necessary. Osborn 
os. Osborn, 716. 
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5. ‘‘ Court costs,’’ certificate of payment of, insufficient. bid. 


6. Sheriff can only charge once for bringing prisoner to court and 
returning to jail. Sapp, sh’ ff, vs. Rozar, ord’y, 722. 


COUNTY COURT. See Constitutional Law, 12, 13. 


COUNTY MATTERS. See Roads and Bridges; Bonds, 1-6; Con- 
stitutional Law, 24, 25. 


COURTS. See under special name of court. See also Constitutional 
Law, 8, 9, 26-28. 


CRAWFORD, M. J. (Memorial), 855. 


CRIMINAL LAW. 
i City paying prosecuting attorneys, not disqualify all jurors re- 
siding therein. Doyal vs. State, 134. 


. Nolle prosequi, provisions as to, before submission of case to jury, 
are directory. Ibid. 


. Former jeopardy, after case submitted to jury. bid. 
. Former indictment, no such plea as pendency of. Ibid. 


. Motions of third person asif warning to flee and slayer running, 
admissible. did. 

. Character of deceased for violence not proved by specific acts. 
Ibid. 

- Violent character of deceased not proved unless slayer shows 


prima facie that slayer had been assailed and was seeking to 
defend himself. bid. 


. Murder and manslaughter, malice is distinction between. Ibid. 
. Self-defence, what must appear to justify killing. bid. 


. Shooting at one running, and killing a by-stander, is murder, 
not involuntary manslaughter. Durham vs. State, 264. 


. Fine for misdemeanor, note given to solicitor general not illegal. 
Blain et al. vs. Hitch, 275. 


. Murder, to reduce from, to manslaughter, actual assault or at- 
tempt to commit seriousinjury necessary. Wortham vs. State, 
336. 


. Provocation by words, threats, menaces or gestures not reduce 
murder. bid. 


. Murder presumed when killing shown. Ibid. 
. Justifiable homicide, what must be shown. Ibid. 
. Reasonable fears, doctrine of. Ibid. 


. Escape pending exception to Supreme Court, dismissal. Mad- 
den vs, State, 383. 
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. Gaming tools seized as evidence, under warrant to arrest keeper. 
Kneeland vs. Connally, 424. 


. Gaming house, suspected on common knowledge, broken open. 
Ibid. 


- Moral certainty sufficient. Heard vs, State, 597. 

. Self-defence, what necessary to justify killing. bid. 

. Court gives law, jury applies. Bailey vs. State, 617. 

. Murder, what intention sufficiently deliberate to make. bid. 
. Malice, what constitutes. bid. 


. Provocation by words, threats or gestures, not reduce murder. 
Ibid. 


. Warning to crowd in court house, incharge. bid. 
. Threats not constitute party assailant. Jdid. 


. Alibi, not established as such, considered to raise a reasonable 
doubt. Landis vs. State, 651. 


. Demurrer to indictment must be in writing before arraignment. 
Wimbish vs. State, 718. 


. Venue, hearsay as to county line. Ibid. 
Venue must be proved like other facts. bid. 


Arrest of judgment, motion must specify fatal defects in in- 
dictment. Rolin vs. State, 719. 


. Indictment for larceny from house, sufficient. Ibid; Goode vs. 
State, 752. 


. Assault with intent to murder, indictment for, verdict of shoot- 
ing at another. Wostenholms vs, State, 720. 


. Verdict, form of, not attacked below, not attacked here. bid. 


Larceny charged, possession of other goods taken at same time 
shown. Wormly vs. State, 721. 


. Accomplice, evidence as to burglary, what supports. Ford 0s. 
State, 722. 

Malicious mischief in killing cow, what indictment sufficient. 
Arnold vs, State, 723. 

. Fence around field where cow killed shown not legal. bid. 


. Killing cow alleged, shooting shown. Ibid. 


. Joint indictment and trial, all evidence to show guilt of either 
defendant admissible ; confining effect is for charge. John- 
son et al, vs. State, 725. 
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. Murder, on trial for, grades of manslaughter given in charge, 
if any evidence on which to base. Freeman vs State, 736 
. Intend natural and necessary consequences of act, every person 
presumed to. bid, 
. Malice makes murder, though mutual intention to fight. bid. 
. Presumption of innocence. Ibid. 
. Former acquittal, plea good, though indictment alleges differ- 
ent date of larceny and ownership of goods. Goode vs. State, 
752. 
- Motive or malice, another indictment in which deceased was 
prosecutor of defendant, as illustrating. Turner vs, State, 765. 
. Character of deceased, dangerous or not, proved by witness 
who had long known him. Ibid. 
. “Other cases’’ standing on same plane of justification, when law 
inapplicable. Ibid. 
50. Murder embraces lower grades of homicides. bid. 
51. Custody, defendant taken in by sheriff, on request of surety 
on bond, no ground for new trial. bid. 
52. Vituperation of prisoner, attention of court must be called to. 
Ibid. 
53. Omission to charge on reasonable doubts, new trial. Richard- 
son v8, State, 825. 
54. Adulterer taken in act killed, justifiable. bid. 
55. Husband’s right to protect wife’s virtue. bid. 


See Practice in Superior Oourt, 11. 
CUSTOM, See Taz, 15. 


DAMAGES. 


1. Adjoining land-owner negligently removing lateral support. 
Montgomery et al. v8. Trustees Masonic Hall, 38. 

2. Mining ditch, lessee of water refusing to give up, measure of 
damages discussed. Imboden et al. vs. Etowah Mining Co., 86. 

3. Betterments of lessee, allowance made for. Ibid, 

4. Written off to named amount, court cannot require to be, in 
general damages for personal tort. Sav., Fla. dé W. Rwy. vs. 
Harper et uz., 119. 

5, Aliter, in actions on contracts or for torts to property. Ibid. 

6. Contributory negligence diminishing damages; negligence 
causing injury, or want of ordinary care in avoiding same, 
doctrine discussed. Central R. R. v8. Brinson, 207. 
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7. Trespasser or person walking on railroad track injured, right 
to damages discussed. Ibid. 

8, ‘‘Make good the damage,”’ error to charge that railroad must, 
although there was contributory negligence. bid. 

9. Exemplary damages, putting man and wife from street car. 
City, etc., Rwy. vs. Brauss, 268- 3S 

10. Feelings hurt as element of damage. Ibid. 

11. ‘‘Attorneys’ fees,’’ with no amount found, illegal and written 
off. Ibid. 

12. $50.00 for putting off street car, not excessive. bid. 

13. Excessiveness, verdict not set aside for, unless authorizing sus- 
picion of bias, prejudice or gross mistake. Central R. R. 08. 
Roach, 434; Singleton vs. 8S. W. R. R., 464. 

14. Grading streets, measure of damages to adjoining lot. Moore 
vs. City of Atlania, 611. 

15. Damage feasant, cattle impounded at common law. King vs. 
Ford, 628. 


See Roads and Bridges,7 ; Trespass,3; Constitutional Law, 1. 


DEBTOR AND CREDITOR. 

1. Wife’s secret equity inferior to claim of husband’s creditor 
without notice and on faith of that property ; aliter, if with 
notice or not on faith of property. Brown vs. West et al., 201. 

2. Composition with creditors at specified rate, with private agree- 
ment to give some higher rate or better security, void as to 
all. Woodruff & Oo. vs. Saul, 271. 

3. Misrepresentation or suppression of material fact avoids com- 
position. bid. 

4. Misrepresentation innocently made, if acted on, constitutes 
fraud at common law. Ibid. 

5. Insolvent traders’ act of 1881 gave new remedy against traders. 
Blanchard & Burrus et al. vs. Vansyckle & Co. et al., 278. 

6. Traders having sold out, not subject to act of 1881. bid. 

7. Pre-existing liens not interfered with under act of 1881. did. 

8. Pre-existing liens, holders of voluntarily being made parties, 
may be attacked. bid. 

9. Prior alienations and liens of insolvent trader attacked. Ibid. 

10. Voluntary assignment act of 1881 construed liberally for cred- 
itors and strictly against debtor and assignee. Ofrittenden 
Bros. et al. vs. Coleman & Co. et al., 293. 7 

11. Schedule must be specific and attached to deed at time of exe- 
cution. Ibid. 


















































12. 


13. 


14. 


15. 


16. 
7. 


18. 


19. 


21. 


23. 
. Assignment is trust and equity has jurisdiction. bid. 


25. 


DEEDS. 
1. 


2. 
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Assignment y debtor, creditors named in deed are cestuis que 
trust; may have relief in equity for mismanagement or waste 
by assignee. Cohen & Co, et al. vs. Morris & Co, et al., 313. 

Debt undisputed and named in deed, though not in judgment, 
creditor may attack assignment as fraudulent as to property 
obtained from him by fraud with which assignees are con- 
nected. Ibid. 

Assignment, can creditor both attack and claim under: Quere. 
(See No. 19 below.) 

Payment: placing claims in hands of attorney of plaintiff, with 
instructions to collect and pay fi. fa., collection not bind 
plaintiff. Price vs. White et al., 381. 

Principal known and credit given exclusively to agent, no re- 
covery against principal. Miller vs. Watt & Walker, 385. 
Principal, purchase in fact for, but unknown to seller, latter 

may recover on discovering fact. bid. 

Creditor’s bill by some creditors, and receiver appointed, not 
prevent other creditor from obtaining judgment. Citizen’s 
Bank vs. Hubbard, 441. 

Assignment, creditor cannot both attack and claim under. 
Wright vs. Zeigler Bros., 501. (See No. 14 above.) 


. Substitution of one debtor for another not within statute of 


frauds. Howellvs. Field, 592; Sapp vs. Faireloth, 690. 

Homestead under §2040, title remains in debtor and subject to 
debts after family broken up. Gresham vs. Johnson ¢ al., 
631. 


. Preference of creditor legal. McFerran, Shalleross & Co. et al. vs. 


Davis, rec’r, 661. 
Assignment, good unless creditors benefited repudiate. Ibid. 


Substituted debtor to pay part of his creditor’s note, creditor 
need not pay same before suing. Sapp vs. Faircloth, 691. 


See Bankruptey; Assignment; Statute of Frauds, 1-3; Limita- 
tions, 1, 2. 


Color of title, unauthorized deed by trustee is. Montgomery et 
al. vs. Trustees of Masonic Hall, 38. 

Ambiguity explained by parol. Jmboden vs. Htowah, etc., Mining 
Co., 86. 


3. Inconsistent clauses, first prevails. Maxwell vs. Hoppie et al., 152. 
4. Inconsistent clauses, doctrine not favored. Ibid. 
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. Entire instrument, given effect if possible. bid. 

. Ambiguity not raised and then explained by parol. Ibid. 

. Administrator’s deed, with order for sale, is more than color of 
title. Roberts, prest., vs. Martin et al., 196. 

. Description by numbers of lots, boundaries shown by parol. 
Ingram vs. Fisher, 745. 

. Sherift’s deed not perfect insufficient description in levy. 
Brown vs. Moughon, 756. 

. Description, every part of, given effect, if possible. Harris vs. 
Hull, ex’r, 831. 

Boundaries and monuments stronger than courses and distan- 

ces. Ibid. 

. Deeds referred to in description, effect of. bid. 

. Usury paid by deed, not void; aliter, if to secure debt. Ibid. 


. As color of title. See Title, 19. 


DEMURRER. See Equity 18-21, 29; Practice in Superior Court, 29, 
30; Res adjudicata, 3, 4; Criminal Law, 29; Practice in Su- 
preme Court, 58. 


DILIGENCE. See Negligence and Diligence. 


DOWER. 


1. Irregularities in proceedings cured by widow’s occupying land. 
Peters et al. vs. West, gdn., et al., 343. 


DRAFTS. See Promissory Notes, 21, 22. 


EASEMENTS. 
1. Lateral support of soil, adjoining land-owners have right to. 
Montgomery et al. vs. Trustees of Masonic Hall, 38. 


2. Lateral support of buildings, where title is from common grant- 
or. Ibid. : 

3. Party wall, no right to change to damage of other party. Ibid. 

4. Appurtenant to lot shown by parol. Imboden vs. Htowah, etc.. 
Mining Oo., 86. 


EJECTMENT. 

1. Demise in name of S., as executor, not good, title being in S. 
as trustee. Schley, ex’r, et al. vs. Brown, 64. 

2. Contingent remaindermen, no recovery by, during life of 
cestuis que vie. Ibid, 

3. Legatees suing, what makes prima facie case. Peters et al. vs. 
West, gdn., et al., 343. 

4. Lot in declaration and proof, whether the same, is for jury. 
Ibid. ; 
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. ‘9th district’’ in declaration, land shown in “‘ old 9th’’ militia 
district, identity for jury. did. 

. Clearing land during life estate not set off against mesne profits, 
in suit by remaindermen. Ibid. 

. Establishing lost muniment of title in another court pending 
ejectment, notice necessary. Wimberly et al. vs. Mansfield et 
al,, 783. 

. Complaint for land, defendant admits possession. Séeilars os. 
Cheney, adm’r, 790. 

. Common grantor, title not proved. bid. 


See Hguity, 27. 
EQUITABLE PLEADINGS. See Pleadings, 1; Homestead, 8. 


EQUITY. 


1. Facts charged in knowledge of defendant taken as true, if not 
answered, or evasively. Capital B’k of Mucon et al. vs. Ruth- 
erford, 57. 

. Judgments when set aside in equity. bid. 

. Admitted facts in answer need not be proved; what it denies 
must be; what it asserts, not evidence if discovery waived. 
Imboden et al. vs, Htowah, etc., Mining Co., 86. 

. Wife’s separate fund paid for husband’s debt to creditor with no- 
tice, and invested in land, wife may subject in equity. Mad- 
doz et al. v8, Oaford, 179. 

. Same: wife may claim special lien on land and general de- 
cree against creditor. Ibid. 

. Prohibition not remedy for errors in municipal authorities abat- 
ing nuisance. Mayor, etc., vs. Minor, sung. pinr., 191. 

. Specific performance of written contract for land decreed. Jack- 
ens vs. Nicolson, 198. 

. Specific performance, right is ‘mutual, though only damages 

_ sought. Ibid. 

9. Mistake in sale on one side and fraudulent advantage taken by 
other, equity grants relief. Shelton & Co. vs, Hillis et al., 297. 

10. Sale under decree, chancellor may require to be reported for 
confirmation and refuse same. Holmes, trustee, et al. vs. Har- 
ris et al., 309. 

11. Purchaser with notice takes subject to confirmation. bid. 

12. Beneficiaries for whose benefit order passed cannot complain. 
Ibid. 

13, Assignment for creditors, injunction and receiver granted for 
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mismanagement or waste by assignee. Cohen & Co. et al. vs. 
Morgan & Oo. et al., 313. 


. Venue of bill, except to stay proceedings, is county of substan- 
tial defendant. Hdwards et al. vs. Kilpatrick, adm'r, et al., 
328. 


. Venue not given in county of administrator by his refusal to 
sue. Ibid. 


. Fraudulent conveyance to defeat creditors, equity will not aid 
grantor or his heirs to recover. Ibid. 


. Enjoining trespass to realty, venue is residence of defendant. 
Powell vs. Cheshire, 357. 


- Demurrer because common law remedy, filed at first term. 
Ibid. 

. Jurisdiction, want of in court, whenever discovered, case dis- 
missed. bid. 


. General demurrer for want of equity considered filed, not raise 

question of common law remedy. Powell vs. Cheshire, 357. 

. Amendment after demurrer, latter not reach forward and cover 

bill and amendment. Ibid. 

. Waste in future enjoined and damages given for past. bid. 

. Trespass, equity will enjoin when. did. 

. Shade trees, cutting of, enjoined. did. 

Fund of ward invested in firm; surviving partner with notice 
assigning, fund followed by bill. Carter, sung. pinr., et al. 
vs. Lipsey, 417. 

. Special verdict, practice as to. Ibid. 

Redemption of land recovered for non-payment of purchase 
money, allowed when. Hightower et al. vs. Cravens et al., 
475. 

. Exchange of land and possession given, discovery of prior parol 

sale of part before deeds made, not prevent consummation. 

Temples vs. Temples et al., 480. 


29. Withdraw demurrer before ruled, right to. Smith vs. Hornsby 


et al., 552. 


30. Plea and answer disposed of in order. Ibid. 


. Demurrer containing general ground sustained, bar to second 
bill. did. 

. Assignment for creditor is trust, and equity has jurisdiction. 
MeFerran, Shallcross & Co. et al. vs. Davis et al., 661. . 

. Trust estate, power to allow mortgage at chambers. Weems, 
trustee, vs. Coker, 746. 
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34. Neglect, equity will not relieve against one’s own. Massey os. 
Cotton States L. Ins. Co., 794. 


35. Insurance policy plainly ordinary life policy, and premiums 
paid for ten years, no relief on ground that insurer applied for 
paid-up policy. Ibid. 


36. Sale of estate to support life tenant and minor remaindermen, 
equity may allow. Rakestraw, ex’z, vs. Rakestraw et al., 806. 


See Injunction and Receiver; Pleadings, 1. 


ESTATES. 
1. Party wall, tenancy in common in. Montgomery et al. vs. Trus- 
tees of Masonic Hall, 38. 
. Ante-nuptial and post-nuptial deeds construed. bid. 


. Life use in daughter, with remainder use to her surviving chil- 
dren, and contingent remainder over, will construed to create. 
Schley, ex’r, et al. vs. Brown, 64. 


. Contingent remainder after trust estate, what parties necessary 
before court, to grant order of sale. Ibid. 


. Clearing land during life estate not set off against mesne profits, 
in suit by remaindermen. Peters et al. vs. West, gdn., et al., 
343. 

. Life use with remainder in fee, with executory devise over, will 
which created. Haddock et al. vs. Perham, ord’y, et el., 572. 


. Tenants in common, wife and children, with trust during mi- 
nority, will which created. Edwards et al. vs. Worley, 667. 


. Life estate with remainder over, will which created. Rake- 
straw, ex’x, v8. Rakestraw et al., 806. 


‘*Control’’ estate for life, not give power of sale. Ibid. 
See Trusts, 4. 


ESTOPPEL. 
1. Incorporation not denied, after dealing with as such. Imboden 
' 8. Etowah, etc., Mining Oo., 86. 
2. President and corporators dealt with as such, not denied. Ibid. 
3. Incorporation of lessor not denied by lessee. bid. 


4, Title of lessor not denied by lessee. Ibid. 
5. Admissions in judicio estop. Anderson vs, Clark, adm’r, 362. 


6. Bankruptcy, plea put in and withdrawn and judgment con- 
fessed, estops from pleading same in suit on judgment. Ibid. 


7. Sureties on bond of county treasurer receiving commission and 
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collecting revenue, estopped from setting up agreement with 
ordinary for other sureties to sign. Lewis vs, Board of 
Comm’rs, etc., 486. 


8. Administrator de bonis non not estopped by presence of admin- 
istrator at sale. Sellars vs. Cheney, adm’r, 790. 


EVIDENCE. 
1. Loss of deeds, what sufficient proof to admit secondary evi- 
dence. Imboden et al. vs. Etowah, etc., Mining Co., 86. 


. Admissions and conversations of agents of corporations in 
scope of business, admissible. Ibid. 


. Easement appurtenant to land shown by parol Jbid. 
. Ambiguity in deed explained by parol. Ibid. 


Admissions of president of corporation in business of office, 
admissible. Ibid. 


Hearsay as to death, admissible. Ibid. 


. Assessment of damages against company for cutting ditch, that 
person participated in, shown against title claimed under 
him. Ibid. 


. ‘Thought ’’ certain admissions were made, admissible. Ibid. 


. Transactions among corporators throwing light on work of cor- 
poration, admissible. Ibid. 

. Newly discovered, cumulative, no new trial. Sav., Fla. & W. 
Rwy. vs. Harper et ux., 119; Hutchins vs. State, 727. (See 
Nos. 26-28 below.) 

. Newly discovered, to impeach witness, no newtrial. Doyal vs. 
State, 134; Wallace vs. State, 722; Philzow vs. State, 726. 

. Ambiguity in deed not raised and then explained by parol. 
Maxwell vs. Hoppie et al., 152. 

. Ruled in, deed being wrongly, and then withdrawn, no new 
trial. Steed vs. Cruise et al., 168. 

. Will proved in common form, admissible. Peters et al. vs. 
West, gdn., et al., 343. 

. Dower proceedings irregular, not rejected, if widow occupied 
land. Ibid. 

. Feelings hurt, shown in suit for putting off of street car. City, 
etc., Rwy vs. Brauss, 368. 

. Guardian being clerk of county commission or keeping their 
books, properly rejected. Carter, svng. ptnr., etal. vs. Lipsey, 
417. 

. Fraud between vendor and others, unknown to vendee, inad- 
missible to annul sale. Wright vs. Zeigler Bros., 5(1. 
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32. 


35. 


EXECUTION. 
, 


2. 





INDEX. 883 









. Assignee, suit against amended to be against individual, not 


render evidence taken inadmissible. Ibid. 


. Judgment against trustee, prima facie evidence against sureties 


on bond. Haddock et al. vs. Perham, ord’y, et al., 572. - 


- Homestead by married woman not showing out of whose prop- 


erty carved, rejected. Langford vs. Driver, 588. 


22. Ground of objection to evidence must be stated. Langford vs. 


Driver, 588; Wormly vs. State,721. (See Practice in Supreme 
Court, 6.) 


. Interrogatories, motion to suppress must be in writing and ad- 


versary notified. Ibid. 


. County lines, hearsay as to. Wimbish vs. State, 718. 
. Larceny charged, possession of other goods taken at same time 


shown. Wormly vs. State, 721. 


. Newly discovered, diligence must be shown. Hutchins vs. State, 


724; Philizow vs. State, 726. 


. Newly discovered, must be pertinent. Jbid. (See Wallace vs. 


State, 722.) 


. Newly discovered, character, etc., of witness shown. Ibid. 


(See Nos. 10-11 above.) 


. Joint indictment and trial, all evidence to show guilt of either 


let in; limiting effect is for charge. Johnson et al. vs. State, 
725. 


. Aliunde evidence of service of bill of exceptions not shown. 


Akerman, ex’x, vs. Neel, vee’r, 728. 

Parol to identify and show bounds of lots conveyed by num- 
bers. Ingram vs. Fisher, 745. 

Levy, insufficient description, inadmissible. Brown vs. Moug- 
hon, 756. 


33. Indictment in which deceased prosecuted defendant introduced 


to show motiveor malice. Turner v8. State, 765. 


34. Record altered by nunc pro tunc order, as muniment of title, 


pending ejectment, without notice, rejected. Wimberly et 
al. vs. Mansfield et al., 783. 

Parol admissible to show that, where order taken nunc pro tune, 
no original order was granted. Ibid. 


See Practice in Supreme Court, 57. 


County court fi. fa. issued July 25, 1868, void. Strickland et al. 
vs. Griffin et al., 541. 
Mortgage fi. fa. on personalty must show on whose property to 
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be levied. Morton, Bliss & Co. vs. Gahona et al., 569. 


EXTRADITION. See Jurisdiction, 3. 
EXTRAORDINARY REMEDIES. See Ne Ezeat; Injunction. 
FERTILIZERS. 


1. Implied warranty of. Barry & Oo. vs. Usry et al., 711. 
FIRE COMPANY See Corporations, 15. 


FORMER ACQUITTAL. See Criminal Law, 46. 
FORMER RECOVERY. See Res adjudicata. 


FRAUD. 


1. Judgment or conveyance set aside for. Capital Bank of Macon 
et al. vs. Rutherford, 57. 
. Suppression of material fact is. Ibid. 
. In composition with creditors avoids. Woodruff & Co. vs. Saul, 
271. 
Misrepresentation or suppression of material fact is fraud. Ibid. 
. Misrepresentation innocently made, if acted on, is fraud at 
common law. Ibid. 
. Mistake in sale on one side and fraudulent advantage on the 
other, relief in equity. Shelton & Co. vs. Ellia et al., 297. 
. Conveyance to defeat creditors, equity will not aid recovery by 
grantor or heirs. Edwards et al. vs, Kilpatrick, adm’r, et al., 
328. 
. Misrepresentations to avoid sale, must have been made before 
and relied on. Wright vs. Zeigler Bros., 501. 
9. Fraud against others not known to vendor, immaterial. did. 

10. Assignee for creditors not affected with notice of assignor’s 
fraud. bid. 

11. Election to affirm and enforce sale procured by fraud or re- 
scind it. did. 

12. Note obtained by fraud, good in hands of innocent purchaser 
before due. Merritt vs. Bagwell, 578. 

13. Same: note traded for personalty, maker cannot compel in- 
dorsee to rescind or to hold property and litigate with pur- 
chaser. Ibid. 

Judgment attacked collaterally for, when. Wimberly et al. ve. 
Mansfield et al., 783. 
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15. Not presumed, from failure to name all children in proceedings 
for year’s support. Norris et al. vs. Dunn et al., 796. 


16. Fraud, effect on prescription. Veal et al. vs. Robinson, 809. 


See Assignments, 4. 
GAMING. See Police, 2, 3. 


GARNISHMENT. 


1. Traverse of answer made when. Banks vs. Hunt et al. 741. 


2. Answering and admitting indebtedness not alone discharge 
garnishee. bid. 


3. Discharge garnishee, what necessary to. Ibid. 
4. Wages, exemption how and by whom set up. bid. 


See Homestead, 8. 
GEORGIA RAILROAD. See Corporations, 19. 
GIFT. See Judgments, 3. 


GOVERNOR. See Officers,3; Bonds, 4. 


GUARDIAN AND WARD. 
1. Fund of ward used in business of guardian’s firm; guardian 
dying; surviving partner with notice assigning, bill to fol- 
low fund. Carter, song. pinr., et al. vs. Lipsey, 417. 
2. Lien on estate of guardian fixed on his death. bid. 


3. Invest funds of ward in bonds and place in hands of security 
on bond, to secure him from loss, agreement to, not illegal. 
Rogers et al. w. Hopkins & Glenn et al., 454. 


4. Same: attorney aiding guardian to make investment, bank 
failing before consummated, attorney not liable. Rogers et 
al, vs. Hopkins & Glenn et al., 454. 


HABEAS CORPUS. See Roads and Bridges, 1. 
HILL, B. H., (Memorial), 849. 
HOMESTEAD AND EXEMPTION. 


1. Married woman applying must show out of whose property 
asked. Langford vs. Driver, 588. 

2. Supplemental, none under constitution of 1868. Mitchell ve. 
Wolfe, 625. 

3. Supplement homestead granted under constitution of 1868, after 
adoption of that of 1877, cannot. did. 
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4. Exemption under §2040 of Code does not change title. Gres- 
ham ve. Johnson et al., 631. 


. Under §2040, dependent members dying or sons becoming of 
age, property liable for debts of owner. bid. 

i. Dependent females, homestead under §2040 continues for. bid. 

. Money not finally set apart. Richardavs. Jernigan et al., ex’ rs, 
650. 

. Money: equitable plea under garnishment asking decree to 
secure money for investment, bad. bid. 

. Purchase money, deed to wife, husband giving note for part, 
is not. Semble. Haynie vs. Watson, 707. 

10. In bankruptcy. See Bankruptey. 4, 5, 


HOMICIDE. See Criminal Law, 5-10, 12-16, 23-27, 42-45, 47-50, 
54; Actions, 7. 


HOTEL. See Jnns. 
HUSBAND AND WIFE. 


1. Ante-nuptial deed construed. Montgomery et al vs. Trustees of 


Masonic Hall, 38. 
2. Testamentary power of wife under. did. 

. Post-nuptial could not alter ante-nuptial deed. bid. 

. Post-nuptial deed construed. bid. 

. Separate estate of wife cannot be bound as surety, nor by as- 
suming debt of husband. Cupital Bank of Macon et al. vs. 
Rutherford, 57. 

. Separate estate of wife sold to pay debt of husband, void. bid. 

. Separate funds of wife knowingly received by husband’s debtor 
for his debt, recoverable; if invested, property subjected in 
equity. Maddox et al. vs. Oxford, 179. 

. Same: if bond for titles to land in which fund invested was 
given to husband, who was insolvent, and wife received sup- 
port from it, proper set-off to her claim. did. 

. Maintenance of wife, duty of, is on husband; if insolvent, her 
separate property used ; creditor who received separate prop- 
erty and from whom sup ort received, subrogated to right of 
set-off. bid. 

10. Same: special lien of wife only on land, general decree for bal- 
ance against creditor. Ibid. 

. Wife’s money used to pay for land and title taken in husband’s 
name, creditor of husband without notice and on faith of 
that property can subject. Brown vs. West et al., 201. 
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. Note, married woman could not give at common law; nor rat- 
ify after coverture, except on new consideration. Howard 
vs. Simpkins, 322. 

. Contracts of married woman good, except to be surety, or assume 
or pay debt of husband. bid. 

. Promissory note signed by married woman and negotiated, 
good, though in fact surety. Ibid. 

. Purchase by husband, in fact for wife, but unknown to seller, 
latter may sue wife on discovering fact. Miller vs. Watt & 
Walker, 385. 

. Homestead taken by wife must show out of whose property 
carved. Langford vs. Driver, 588. 

. Adverse holding of wife against husband, prescription based 
on. Veal et al. vs. Robinson, 809. 

. Agency of husband for wife, (passim). Ibid. 

. Possession, what presumed where both live on land. (passim.) 
Ibid. 

20. Protect wife’s virtue, husband’s right to. Richardson vs. State. 
825. 
See Title 1. 


ILLEGALITY. 


1. Principal and sureties filing to fi. fa. on bond of county treas- 
urer, but one case and all bound by auditor’s report Lewis vs. 
Board of Comm’ rs, etc., 486. 

. General statements in affidavit disregarded. Lewis vs. Wall, 
646. 

. Perjury as ground of illegality, witness must be convicted and 
evidence material. Ibid. 

4. Constable outside district of judgment or of defendant making 
levy, not bad. bid, 

5. Backing of justice court fi. fa., want of, not make levy bad. 
Ibid. 


INDICTMENT. See Criminal Law, 2, 4, 29, 32, 33, 34, 41, 47. 


INFANTS AND INFANCY. 
1. Age as affecting rule of diligence discussed. Central R. R. v8. 
Brinson, 207. 


2. Promissory note of. infant not good in hands of bona fide in- 
dorsee. -Howard vs. Simpkins et al. , 322. 


3. Note of infant for buggy not good. bid. 
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4. Clerking not make infant responsible for contracts, under Code, 
§2733. Ibid. 


5. Business, infant in, note must be connected with, to bind. Jbid. 


See Public Policy, 1. 


INJUNCTION AND RECEIVER. 


1. Properly granted. Capital B’k et al. vs, Rutherford, 57; Critten- 
den Bros. et al. vs. Coleman & Co. et al., 293. 


2. Mining ditch being tapped, injunction to prevent. Imboden et 
al, v8. Etowah, etc., Mining Co., 86. 
3. Interest in mine will support bill. id. 

. Railroad taking right of way and building road at large ex- 
pense, not then enjoined till payment of damages. Griffin 
vs. Aug. & K. R. R., 164. 

. Under insolvent trader’s act of 1881, discussed. Blanchard & 
Burrus et al. vs. Vansyckle & Co. et ul., 278; Crittenden Bros. 
et al. vs Coleman & Co, et al., 293. 

. Affidavits required by order shown to adverse party, before 
hearing, if not so, rejected. Huff vs. Markham, 284. 

. Affidavits not filed and notice given to opposite party, rejected. 
Ibid. 

. Dispossession of tenant for non-payment of rent not enjoined 
because landlord violated independent covenants. Ibid. 

. Discretion on conflicting evidence. Shelton & Co. vs. Ellis et al. 
297 ; Hotmes, trustee, et al. vs. Harris et al., 309; Strickland et 
al. os, Griffin et al., 541; Moore vs. City of Atlanta, 611. 

. Assignee for creditors, waste or mismanagement enjoined, 
and receiver. Cohen & Co. et al. vs. Morris & Co. et al., 313. 

. Witness to will refusing to testify to execution, administration 
not enjoined to test his memory or perjury. Mosely et al. 0s. 
Carr et al., adm’rs, 333. 

2. Trespass enjoined when. Powell vs. Cheshire, 357; Strickland et 
al, v8. Griffin et al,, 541. (Venue of case, see 357.) 

- Receiver on bill by some creditors not prevent judgment by 
another. Citizens’ B’k vs. Hubbard, 411. 

. Practice proper as to restraining order, hearing, etc. Strick- 
land et al. vs. Griffin et al., 541. 

. Leaving state with property not enjoined. Bleyer et al. va. 
Blum & Co., 558. 


. Ne exeat and injunction discussed and practice stated. bid. 
- Opinion on facts not expressed in granting injunction. did. 
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18. Grading street not enjoined for damages to abutting lot. Moore 
, v8, Oity of Atlanta, 611. 


19. Collusion of municipal authorities for gain enjoined. bid. 
20. Same: clear proof required. bid. 


21. Possession of receiver, goods taken from, is contempt. Wikle, 
rec’r, 08. Silva et al., 717. 


. Possession restored to receiver. bid. 
. Possession, evidence conflicting as to, discretion of chancellor. 
Ibid. 
. Title not inquired into. Ibid. 
. Fast writ of error, none to refusal to dissolve. Bleyer et al. va. 
Old Hickory Dist. Vo., 724. 
. Receiver, permission to file bill against, necessary. Jones et al. 
vs. Cosby, 726. 
INNS. 
1. Valise left in office, clerk finding without knowing owner, is 
naked depositary. Stewart & Powell vs. Head, 449. 
2. Same: only liable for gross neglect. Ibid. 


INSANITY. 
1. Question not sufficiently made. Weems, trustee, vs. Coker, 746. 


INSOLVENCY. See Debtor and Creditor, 5-11; Assignment. 


INSURANCE. 


1. Policy not altered from ordinary life to paid-up policy, because 
insurer supposed he was getting latter, having been grossly 
negligent in discovering. Massey vs. Cotton States L. Ins. Co., 
794. 


INTEREST AND USURY. 


1. Taxes not bear interest, except on contract express or implied, 
or from vexatious litigation. State os. 8. W. R. R, 11. 


2. Twenty per cent. against attorney after demand, is legal rate. 
Gray vs. Conyers, adm’r, 349. 


3. Deed to pay usury not void; aliter, to secure. Harris vs. Hull, 
ez’r, 831. 
INTERROGATORIES. 
1. Suppress, motion to must be in writing and notice given. Lang- 
Jord vs. Driver, 588. 


JUDGES. See Constitutional Law, 8-9; Practice in Superior Court, 22. 
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JUDGMENT. 


1. 


Set aside for fraud. COspital B’k of Macon et al. vs. Rutherford, 
57. e 

Year’s support, grant of, not collaterally attacked, except for 
what. Goss vs. Greenaway et. al., 130. 

Parol gift of land not completed, judgment against donor binds. 
Hughes et al. va. Berrien, adm’r, et al , 273. 

Bona fide purchaser, under four years’ statute, son is not, under 
parol gift and possession. Ibid. 


5. Four years’ statute not apply where possession before judg- 


ment, (passim). Ibid. 


. Wrong judgment on right verdict, no new trial; direct excep- 


tion proper. Gray vs. Conyers, adm’r, 349. 


. Foreign judgment, rendered after adjudication in bankruptcy 


but before discharge, sued on, plea of bankruptey good. £n- 
derson vs. Clark, adm’r, 362. 


. Aliter, were bankruptcy pleaded in foreign suit but plea with- 


drawn and judgment confessed. did. 


. Concludes as to jurisdiction of person, if not pleaded. King vs. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


Phillips, 409. (See No. 14 below.) 

County court, judgment July 21, 1868, good. Strickland et al, vs. 
Griffin et al., 541. 

Against trustee is prima facie evidence against sureties on bond. 
Haddock et al, vs. Perham, vrd’y, et al., 572. 

Motion in arrest, not for amendable defect. Merritt os. Bagwell, 
578. 


Personal judgment against non-resident railroad based on ser- 
vice by posting notice and mailing to president. Nashville & 
C. R. R. 0s. McMahon, 585. 


Conclusive as to liability. Geo. Ice Co. vs. Porter & Meakin, 637. 


Perjury as ground of illegality, offender must be convicted and 
evidence essential. Lewisvs. Wall, 646. 


Of justice of peace, not at court-ground, void. Bozeman vs. 
Singer Mfg. Co., 685. 

Unconditional contract in writing, judgmenton. Fryer os. Cole 
& Co., 687. 

Possession of purchaser, to relieve against judgment, must be 
actual. Phinizy & Clayton vs. Porter et al., 713. 

General judgment, can it be rendered on foreclosure of lien? 
Quzre. Nichols vs. Whelchel et al., 719. 

Purchase before judgment, bona fides, want of notice and four 
years statute not apply. did. 
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21. Arrest, motion in, must specify fatal defects in indictment. 
Rolin vs. State, 719. 


22. Final judgment te which exception may be taken. Parker vs. 
Dorseti, gdn., 727; Continental Nat. B’k et al. vs. Folsom,.728. 

23. Attacked collaterally forfraud, when. Wimberly et al.vs. Mans- 
Jield et al., 783. 

24. Attacked, nune pro tunc order, by showing original never ex- 
isted. Ibid. : 

25. Justice court summons in 1876, for more than $50.00, returnable 
in less than 20 days, judgment void. Sellars vs. Cheney, 
adm’r, 790. 

See Administrators and Haecutors, 8; Res Adjudicata; Year’s 
Support, 9. 


JURISDICTION. 


1. Want of, whenever discovered, case dismissed. Powell vs. 
Cheshire, 357. 


2. Of person held under extradition, what sufficient to sustain 
plea to. King vs. Phillips, 409. 


3, Failure to plead as to jurisdiction of person, judgment con- 
cludes. Ibid. 


4. Trust estate, subjecting at law is not suit forland. Beckwith, 
trustee, vs. McBride & Co., 642. 


See Venue, 


JURY AND JURORS. 


1. City paying attorneys to prosecute, not disqualify all residents 
therein. Doyal vs. State, 134. 


. Sixty years, juror over, is disqualified ; duty of court to excuse 
him. Ibid. 

. Entering of room where some of jury selected were, by out- 
sider, when not require new trial. bid. 


. Bailiff sleeping with jury, but no conversation as to case, no 
new trial. Ibid. 


. Remaining in court room at night by consent, access to books 
and reading Code not cause new trial. Durham vs. State, 264. 


. Disqualification of juror shown by previous declarations, affida- 
vits conflicting, no new trial. Ibid. (See No. 11 below.) 


. Disqualification must be shown unknown before trial. bid. 


8. Law and facts, jury judges of in what sense. Bailey vs. State, 
617. 
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9. Limit of service to four weeks in one year, discussed and con- 
strued. Atlanta, etc., Rwy. vs. Ray, 674. 

10. ‘‘Professional’’ jurors, evil discussed. bid. 

11, Partiality of jurors alleged, affidavits conflicting, discretion of 
judge. Wallace vs. State, 722; Turner vs. State, 767. (See 
No. 6 above.) 


12. Regular term, jurors from may be ordered to attend special 
term or new jury drawn. Turner vs State, 765. 


13. Competent when drawn, may serve, though revision of jury 
box before service. bid. 


JUSTICE COURTS. 

1. Certiorari: Oct. 12 to Jan. 12, more than three months. W. 
& A. R. R. vs. Carson, 388. 

2. Certiorari is to verdict on appeal in justice court; not to judg- 
ment entered on same. Ibid. 

3. Appeal to jury in, and to superior court, right of. Hendrix & 
McBurney vs. Mason, 523; Candler et al. vs. Mann, 726. 

4. No pleadings required in. Howell vs. Field, 592. 


5. Court-ground, judgments not rendered at, void. Bozeman vs. 
Singer Mfg. Co., 685. 


6. Returnable in less than 20 days, for more than $50.00, in 1876, 
judgment void. Sellars vs. Cheney, adm’r, 790. 


7. Same: continuance until after 20 days not make good. bid. 
See Appeal ; Certiorari. 
LACHES. See Continuance 1, 2,8; Practice in Supreme Court, 18, 28; 
Statute of Limitations, 5; Equity, 34. 
LANDLORD AND TENANT. 


1. Dispossession of tenant holding over, or for non-payment of 
rent, constitutional. Huff vs. Markham, 284. 


2. Independent covenants violated by landlord, not require injunc- 
tion to restrain dispossession of tenant for non-payment of 
rent. bid. 


See Estoppel, 3-4; Damages, 3. 


LARCENY. See Oriminal Law, 36. 


LAWS. 


1. Local law not repealed by subsequent general law, except when. 
Mayor, etc., v8. Minor, svng. pinr., 191. 
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2. Common law presumed of force in other states, unless con- 
trary appears. Woodruff & Oo. vs. Saul, 271. 


3. Doubtful act not so construed as to impair rights under con- 
tracts prior to its passage. Mitchell vs. Wolfe, 625. 


See Constitutional Law. 
LEASE. See Landlord and Tenant; Railroads, 22-25. 


LEGACIES. , 


1. Ejectment by legatees, what makes prima facie case. Peters et 
al. vs. West, gdn., et al., 343. 


LEGISLATURE. See Constitutional Law, 5, 6, 9. 
LEVY AND SALE. 


1. Failure to make sale under distraint not excused by error in 
initials. Langley, constable, vs. Wynn, 430. 

2. Mortgage fi. fa., on foreclosure on personalty and counter affi- 
davit, becomes mesne process. Dawson vs, Garland, 447. 


3. Amendment of same by striking part objected to, levy not fall. 
Ibid. 


4. Void fi. fa., sale under void. Strickland et al. vs. Griffin et al., 
541. 

5. Possession, who sheriff may turn outto put purchaserin. bid. 

6. Possession, order to give, not make void sale good. Ibid. 

7. Perfect equity subject to levy. Geo. Ice Co., vs, Porter & Meakin, 
637. 


8. Constable levying out of county of judgment or of defendant. 
Lewis 0s. Wall, 646. 

9. Backing of fi. fa. in justice court, want of, not make levy bad. 
Ibid. 


10. Constable who is town marshal, levy by not bad. Ibid. 

11. Description in levy, whatinsufficient. Brown vs. Moughon, 756. 
12. Description not perfected by sheriff’s deed. did. 

13. Defective description not submitted to the jury. bid. 


See Homestead, 5. 
LIFE. See Mortality Tables, 848, et seq. 
LEX LOCI. See Limitations, 6. 


LIENS. See Husband and Wife, 7, 10; Debtor and Creditor, 7-9; 
Judgments, 18. 
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LIFE ESTATE. See Estates, 5. 


LIMITATIONS, STATUTE OF. 


1. Suspended for five years where unrepresented estate is creditor ; 
not where itis debtor. Pendleton, for use, vs. Andrews, adm’r, 
306. 


. Suspended only for one year from date of administration, claim 
against estate is. bid. 

. Certiorari: Oct. 12 to Jan. 12, more than three months. W. 
& A. R. R. vs. Carson, 388. 


- Dismissed for want of process, right of renewal in-six months 
not apply to case falling under act of 1869. Reese vs. Toller- 
son & Kirby, 443. 


Stale demands in equity. Hoskins et al. vs. Sheddon, adm’r, et 
al., 528. 
. Lex Loci, when applicable. bid. 


. Four years possession relieving against judgment; must be 
actual. Phinizy & Clayton vs. Porter et al., 713. 


. Bona fide purchase and four years statute not apply where pur- 
chase is before judgment. Nichols vs. Whelchel et al., 719. 


LIS PENDENS. See Vendor and Purchaser, 4; Abatement, 3-5. 


LOST PAPERS. 
1. Foundation necessary for secondary evidence. Imboden et al. 
vs. Etowah, etc., Mining Co., 86. 


2. Continuance not granted to establish, for use in evidence, if no 
excuse for delay shown. Steed vs. Cruise et al., 168. 


8. Will lost, how proved. Mosely et al. vs. Carr et al., adm’rs, 333. 
4. Establishing muniment of title pending ejectment, notice to 


other party necessary. Wimberly et al. vs. Mansfield et al., 
783. 
MALICIOUS MISCHIEF. See Criminal Law, 38-40. 
MANDAMUS. See Practice in Supreme Court, 19. 
MANSLAUGHTER. See Criminal Law, 8, 10, 12, 54. 


MASTER AND SERVANT. 


1. Servant going beyond place of duty and falling in reservoir, no 
recovery against master. Wef’ & Co. ws. Broom, 256. 
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2. Homicide from negligence of fellow servant must amount to 
crime, to recover against master. (Hall, J., not concurring.) 
Central R. R. vs. Roach, 434. 

Aliter of railroads and druggists. Ibid. 

Railroad employé injured, no negligence shown, non-suit. Bell 
vs. W. & A. R. R., 566. 

Same: dangerously defective tool knowingly used. bid. 

. Command of superior employé not relieve negligence. bid. 

Railroad employé, duty to by road as to selecting and stperin- 
tending machinery. Adlania, etc., Rwy. vs. Ray, 674. 

8. Servant out of usual place must show duty at place where in- 
jured. Ibid. 

MESNE PROFITS. See Hjectment, 6. 


MILL TIMBER. See Trespass, 3. 


- 


NP 


MINES AND MINING. 

1. Injunction granted to restrain tapping mining ditch. Imboden 
vs. Etowah, etc., Mining Co., 86. 

2. Ditch is appurtenant to mining lands for which dug. bid. 

3. Lessee of water in ditch cannot deny incorporation or title of 
lessor. Ibid. 

4. Damages, proper measure of discussed, where lessee refuses to 
return ditch. bid. 


MINORS. See Infants and Infancy. 
MISJOINDER. See Parties. 
MISTAKE. See Houity, 9. 


MONTEZUMA. 
1. Charter power to abate nuisances. Mayor, etc., vs. Minor, song. 
ptnr., 191. 


MONTHS. See Certiorari, 2. 
MORTALITY, TABLES OF. See Appendia, 843 et seq. 


MORTGAGE. 


1. Fi. fa., on foreclosure on personalty and counter-affidavit, be- 
comes mesne process. Dawson ve. Garland, 447. 


2. Amendment of same allowable. bid. 
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3. 
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Amendment striking part objected to, levy not fall. Ibid. 


4. Attorneys’ fees included in chattel mortgage, whether recovered 


5. 


6. 
7. 


by foreclosure. Ibid. 


Description of personalty on vessel, what insufficient. Morton, 
Bliss & Co. vs. Gahona et al., 569. 


Whose property should be stated in fi. fa. on foreclosure. bid. 


Debt must be shown outstanding, on foreclosure. Weems, trustee, 
0s. Coker, 746. 


8 Negotiable note secured not produced or accounted for, non- 


9. 


suit. Ibid. 
Trust estate, power to mortgage, granted at chambers. bid. 


MOTION IN ARREST OF JUDGMENT. See Judgments, 12, 21. 


MURDER. See Criminal Law, 7-9, 10; 12-16, 23-27, 42-45, 47-50, 


54, 


MUNICIPAL CORPORATIONS. 


a 


11. 
12. 
13. 


14. 


15. 


Nuisances, power of mayor, etc., of Montezuma to abate. 
Mayor, etc., vs. Minor, song. pinr., 191. 


. Certiorari from decision, not writ of prohibition. bid. 
. Bridge in street, liable either for misfeasance in building or neg- 


ligence in keeping in repair. Mayor, etc., vs. Braxton, 193. 


. Grade fixed but not recorded, as required by charter, no dam- 


ages or injunction for changing. Moore vs. City of Atlanta, 
611. 


. Grading street, damages to abutting lot recovered. bid. 
. Same: measure of damages. bid. 
. Grading streets not enjoined because adjoining lot damaged. 


Tbid. 


. Collusion of authorities for gain, enjoined. vid. 
. Same: strong proof required. J did. 
10. 


Stock running at large against ordinance, impounded, no pos- 
sessory warrant. King vs. Ford, 628. 

Same: remedy of owner, if rights violated. bid. 

Damage feasant, cattle impounded at common law. Ibid. 

Embankment in street, liability for injury. City of Atlanta vs. 
Wilson, 714. 

Tax on business, charter power of Savannah to classify. 
Wilder & Co. vs, Mayor, ete., of Savannah, 760. 

Tax on business, person carrying on two or more businesses. 
Ibid. 


16. Custom as affecting same. bid. 
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17. Tax on business, power to lay, each member of firm taxed.’ 
Tid. 


18. Assessment for improvement of streets, on owners of adjoin- 
ing lots, is not tax. Hayden et al. vs. City of Atlanta et al., 
817. 


19. Same: assessment is not exercise of eminent domain. bid. 
See Police, 
NE EXEAT, 
1. Injunction and ne exeat compared. Bleyer et al. vs. Blum & 
Oo., 558. 


2. Is ex parte. Ibid. 
3. Practice in. Ibid. 


NEGLIGENCE AND DILIGENCE. 


1. Lateral support of adjoining landowner torn away without no- 
tice, when not negligence. Montgomery et al. vs. Trustees of 
Masonic Hall, 38. 

2. Contributory diminishing recovery ; negligence causing injury, 
or want of ordinary care in avoiding, preventing recovery, 
doctrine discussed. Central Railroad vs. Brinson, 207. 

3. For jury, and rule varies with facts of each case. Ibid. 

4. Age as affecting rule of diligence or negligence. bid. 

5. Railroads, presumption against; rule of diligence required of ; 
‘negligence of person injured and its effect; walking on rail- 
road track, etc. See under Railroads. 

6. Gratuitous act, only slight diligence required. Ibid. 

7. Non-suit not granted if negligence can be inferred from evidence. F 
Neff & Co. vs. Broom, 256. 

8. Servant going beyond place of duty and falling in reservoir, no 
recovery against master. Ibid. 

9. Charge should not tell jury facts constitute negligence. Stewart 
& Powell vs. Head, 449. 

10. Non-suit if no negligence shown, or negligence in railroad em- 
ployéinjured. Bell vs. W. & A. R. R., 566. 

11. Dangerously defective tool, employé of railroad knowingly 
using cannot recover. Ibid. 

12. Command of superior employé not relieve negligence. bid. 

13. Railroads, duty to operatives as to selecting and superintending 
machinery. Atlanta, etc., Rwy vs. Ray, 674. 

14. —_ out of usual place must show duty in place where hurt. 
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e15. Same: lossof memory not change rule. bid. 


16. 


Equity not relieve against one’s own negligence, Massey vs. 
Cotton St. 8 L. Ins. Oo., 794. 


NEGOTIABLE INSTRUMENTS. See Promissory Notes. 


NEGRO. See Title, 9-10. 


NEW TRIAL. 


1. 


8. 
9. 


Witness subpcenaed under wrong name, is not newly discov- 
ered after trial. Savannah, Florida & W. Rwy. vs. Harper 
et ux., 119. 


. Mistake of witness who answered clearly and as he had before 


related facts, no ground for new trial: Maddox et al. vs. Ox- 
ford, 179. 


. Judgment wrong, on right verdict, no ground for new trial. 


Gray vs. Conyers, adm’r, 349. 


. Grant of by Supreme Court gives de novo hearing; new facts 


may show newcase. Anderson vs. Clark, adm’r, 362. 


. Time granted to file brief of evidence expired, motion dismissed. 


Arnold vs. Hall et al., 445. 


. Discretion as to grant. Johnson, ex’z, vs. Mariett1, etc., Railroad, 


712; Rogers vs. Cherokee, etc., Co., 717; Hall vs. Kellum, 726. 


. ** Until’’ term named allowed to file brief of evidence, includes 


that time. Rogers vs. Cherokee, etc., Co., 717. 
Rule nisi, absence of, point not first madehere. bid. 
Rule nisi waived by presence and participation in hearing. bid. 


10. Verdict contrary to evidence. Nichols vs. Whelchel et al., 719. 
11. Newly discovered evidence as ground of. See Hvidence 10-11, 


26-28. 
12. Approved brief of evidence necessary. Sproull et al, vs. Wav- 
ker et al., 729. 
13. Approved ‘‘subject to correction,’’ insufficient. did. 
NON-SUIT. 
1. Refused, if evidence from which negligence could be inferred. 


Neff & Co. vs. Broom, 256. 

2. Negligence not shown, non-suit. Bell os. W. & A. R. R., 566. 
3. Negligence on part of employé suing railroad shown by plain- 
tiff, non-suit. did. 

4. Dangerously defective tool, injured employé of railroad know- 
ingly using, non-suit. bid. 
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f 5. Dismissal in equity in nature of non-suit. See Practice in 
Supreme Court, 54. 


NOTARY. See Attachment, 1. 


NOTICE. 

1. Of tearing away lateral support by adjoining land owner, when 
unnecessary. Montgomery vs. Trustees of Masonic Hall, 38. 

2. Year’s support, notice to representative of estate only neces- 
sary; if none, no notice. Goss vs. Greenaway et al., 130. 

3. When necessary, to make city liable for defect in bridge in 
street. M.yor, etc., vs. Braxton, 193. 

4. Lis pendens not apply to suit against vendor after sale to bona 
jide purchaser. Planters’ L. & Sav. B’k vs. Johnson et al., 302. 

5. Note, reservation of title until payment, is not notice of defence 
to indorsee before due. Howard vs. Simpkins, 322. 


6. Assignee for creditors, books of assignor are notice to. Carter, 
sung. pinr., et al. vs. Lipsey, 417. 


7. Plea of set-off, no notice required. Lewis vs. Wall, 646. 


8. Produce papers, continuance to give time for notice to, where 
no laches. Trustees Chester Church vs, Blount, ex’r, 779. 


9. Muniment of title established by mune pro tunc order pending 
ejectment, notice necessary. Wimberly et al. vs. Mansfield et 
al., 783. 


See Hquity, 28. 


NUISANCE. 


1. Power to abate water-mill, undercharterof Montezuma. Mayor, 
etc., v8. Minor, sung. ptnr., 191. 


2. Certiorari, not writ of ‘prohibition, is proper remedy for errors 
in decision. bid. 


OFFICERS. 

1. Attorney general, no power to compromise tax fi. fa State vs. 
8S. W. R. R., 11. 

2. Comptroller general, power of as to taxing railroads. bid. 

3. Governor, no power to compromise tax fi. fa. Ibid. 

4. Notary. may issue attachment for co-employé in same bank. 
Geo. Ice Co. et al. vs. Porter & Meakin, 637. 

5. Railroad commission constitutional. Geo. R. R. vs. Smith et al., 
R. R. Comm'rs, et al. , 694. 
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See Police; Constable; Bonds, 1-6; Municipal Corporations, 8, 
10; Sheriff, 1. 


OPEN ACCOUNT. See Verdict, 6. 


ORDINARY. 


1. Year’s support, can ordinary order sale of land set apart? 
Quere. Steed vs. Cruise et al., 168. 


2. Administrator’s bond, ordinary cannot bring suit on as attor- 
ney. Smith, ord’y, vs. Andrews, adm’r, et al., 708. 


3. Same: amendment, new attorney not substituted by. bid. 


4. Retail license, discretion as to. O’Brien vs. Board of Comm'rs, 
ete., 727. 


PARENT AND CHILD. 
1. Homicide of father, adult son cannot sue for. Mott vs. Central 
R. R., 681. 
2. Posthumous child revokes wili. Hart vs. Hart, 764. 


See Title, 7-8. 


PARTIES. 


1. Trust for lives with contingent remainder over, what parties 
necessary, to grant order for sale. Schley, ex’r, et al. vs. Brown, 
64. 

2. Employing attorney to represent interest in equity suit and 
paying experts to examine books, not make party to case. 
Citizens’ B’k vs. Hubbard, 411. 


3. Misjoinder and nonjoinder, plea in abatement proper. Merritt 


0s. Bagwell, 578. 
See Practice in Supreme Court, 7-11; LIilegality, 1. 


PARTITION. 


1, In kind, or by sale and division of proceeds, how determined. 
Tucker vs. Parks et al., 414. 


PARTNERSHIP. 


1. Ward’s fund invested by guardian’s firm; surviving partner 
with notice assigning; fund traced in equity. Carter, sung 
ptnr., et al, vs. Lipsey, 417. 

2. Assignee takes subject to equities against assignor. bid. 

3. Assignee, books of firm are notice to. Ibid. 

4. After dissolution, partner cannot renew, continue or change na- 
ture of debt. bid. 
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5. Lien on interest of deceased partner for ward’s funds used. 
Ibid. 


PAYMENT. See Taz, 12; Debtor and Creditor, 15; Promissory Notes, 
18. 


PERJURY. See Judgment, 15. 


PLEADINGS. 
1. Equitable to subject trust estate. Vason & Davis vs: Gardner, 
trustee, 517; Beckwith, trustee, vs. McBride & Co., 642. 
2. Suit against trustee, no recovery against individual. bid. 
3. None required in justice courts. Howell vs. Field, 592. 
4. Set-off, no notice of necessary. Lewis vs. Wall, 646. 


POLICE. 
1. Chief in Atlanta not subject to rule in superior court. Knee- 
land vs. Connally, 424. 
2. Gaming tools, police may seize as evidence, under warrant 
against keeper. bid. 
3. Gaming house, suspected on common knowledge, police may 
break open. bid. 


POSSESSION. See Prescription, 5,6; Injunction and Receiver, 21, 22, 
23; Titie, 15; Husband and Wife, 19. 


POSSESSORY WARRANT. 


1. Cattle running in violation of city ordinance impounded, no 
possessory warrant. King vs. Ford, 628. 


POWERS. See Trusts and Trustess, 19; Municipal Corporations, 1, 
14, 17. 


PRACTICE IN SUPERIOR COURT. 


1. Entry of settlement on fi. fa. by clerk unauthorized, motion to 
vacate. Statevs. 8S. W. R. R., 11. 

2. Write off general damages for personal tort down to given 
amount, court cannot require plaintiff to, and then refuse 
new trial. Sav., Fla. d W. Rwy. vs. Harper et uz., 119. 

3. Aliter, in actions on contracts or for torts to property, where 
there is an exact measure. bid. 


4. Evidence illegal, counsel not allowed to state what he expected 
to prove. Doyal vs. State, 134, 
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. Time not granted to establish lost paper for evidence, if no ex- 
cuse for delay given. Steed vs. Cruise et al., 168. 


. Subpena duces tecum for warrantor will reach deed placed by 
him in hands of attorney employed by him to defend war- 
rantee. Ibid. 


7. Ruled in, deed being, and then withdrawn, no new trial. bid. 


8. Jury left in court at night by consent, although counsel warned 
of danger of access to books, no new trial because they read 
Code. Durham os. State, 264. 


. Witness allowed to be led, if unwilling or contumacious. bid. 


. Female witness excited, not alone require court to allow her 
led. Ibid. 


. Lliustrating shooting by handling pistol loosely about court- 
house, proper to check. did. 

. Special verdicts in equity, practice as to. Carter, sung. ptnr., 
etal. vs. Lipsey, 417. 

3. Ruling chief of police, no law for. Kneeland vs. Connally, 424. 


. Time allowed to file brief of evidence until October 16; nothing 
done till October 20, too late, and motion dismissed. Arnold 
vs. Hall et al., 445. 


. Parol agreement of counsel not enforced. bid. 
. Ne exeat, proper practice in. Bleyer et al. vs. Blum & Co. 558. 


. Claim: fi. fa. defective, motion is to dismiss levy, not quash fi. 
fa. Morton, Bliss & Co. vs. Gahona et al., 569. 


. Demurrer overruled, plea setting up no facts but same grounds, 
stricken. Haddock et al. vs. Perham, ord’y, et al., 572. 


. Notice of plea of set-off not required. Lewis »s. Wall, 646. 

. Open account with personal service, verdict without proof. 
Fryer vs. Cole & Co., 687. 

. Unconditional contract in writing, judgment on. Ibid. 

. Disqualification of judge, past interest not create. Johnson, ez’, 
vs. Marietta, etc., Railroad, 712. 

. Custody of defendant taken by sheriff on request of surety on 
bond, during trial, no new trial. Turner vs. State, 765. 

. Papers of one party obtained by other and put in hands of at- 
torney, court will order delivered up. Trustees Chester 
Church vs, Blount, e2’r, 779. 


25. Continuance to allow time for notice to produce papers, on dis- 


covery of possession. bid. 


26. Muniment of title established nunc pro tune pending ejectment, 


notice necessary. Wimberly et al, vs, Mansfield et al., 783. 
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27. Admit possession, defendant in complaint for land must. Sel- 
lars vs, Cheney, adm’r, 790. 


See Practice in Supreme Court 24; Costs,3; Jury and Jurors, 
3,4; Appeal, 1,2; Hquity, 10. 


PRACTICE;IN. SUPREME COURT. 


1. Directions given to court below. State vs. S. W. Railroad, 11; 
Blain et al. vs. Hitch, 275; Weems, trustee, vs. Ouker, 746; 
Rakestraw, ex’x, vs. Rakestraw et al., 806. 

. Terms, new trial ordered on. Imboden et al. vs. Etowah, etc., . 
Mining Co., 86; Summerville, etc., Co. vs. Baker, 513. (See 
Nos. 25, 26, below.) 

. Costs awarded by Supreme Court. bid. 

. Point not raised for first time here that, in suit by nine and 
recovery by some, the verdict was for one share too many. 
Steed vs. Cruise et al., 168. ‘See No. 33 below.) 

. Objection to evidence ruled on, ground of, must be stated. Ibid; 
Peters et al. vs. West, gdn., et al., 343; Millervs. Watt & Walker, 
385; Langford vs. Driver, 588. 


. Parties, on exception to judgment on money rule, all interested 
in sustaining judgment must be served. Craig et al. os. 
Webb, sheriff, et al., 188; Knox, adm’r, v3. McCalla Bros. et al., 
725. 


. Served, sheriff need not be, on exception to judgment on money 
rule. Ibid, 

. Parties interested in sustaining judgment not made plaintiffs in 
error by amendment, on motion of dissatisfied party. bid. 

. Consent of necessary parties for case to proceed and acknowl- 
edgment of service maybe had. Ibid. 

. All necessary defendants in error not brought up, case dis- 
missed. Ibid. 


. Defendant in error by consent assigning certain errors under 
bill of exceptions of plaintiff in error, does not change him 
to plaintiff. Ibid. 

. Assignment of error on rulings at trial too late, case being tried 
October 28, new trial granted January 31, and bill of excep- 
tions tendered February 7. Daniel & Co. vs. Tarver et al., 203. 

. Grounds not certified not considered. Durham vs. State., 264. 


. Judgment wrong on right verdict, direct exception proper, not 
motion for new trial. Gray vs. Conyers, adm’r, 349. 
Grant of new trial gives de novo hearing, and new facts may 
make new case. Anderson vs. Clark, adm’r, 362. 
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. Escape of prisoner, pending appeal to Supreme Court, case dis- 
missed. Madden et al. vs. State, 383; Osborn vs. State, 731. 

. Second bill of exceptions, none because first not served through 
laches of counsel. Williams, relator, vs. Clarke, judge, 405. 

. Second bill of exceptions, no mandamus to require signing, un- 
less in exceptional cases. Ibid. 

. Agreed statement of facts not brought up, dismissal. Dunn os, 
Hallett, Seaver & Burbank, 426. 

. Agreed statement made of lost papers, discovered after judg- 
ment, case not changed here. did. 

. Decision of full bench not reviewed by two justices. Central R. 
R. vs. Roach, 434. 

22. New trial granted on one ground, on exception, only that consid- 
ered. Singleton vs. S. W. R. R., 465. 
23. Cross bill of exceptions to bring up overruling other grounds. 

Ibid. 

. Terms imposed by Supreme Court, what is compliance with. 
Summerville, etc., Co. vs. Baker, 513. 

- Terms, power of Supreme Court to impose. bid. 

. Costs, where affirmance on terms. bid. 


. Untrue bill of exceptions presented and laches in making cor- 
rections, dismissal on motion. Vason & Davis vs. Gardner, 
trustee, 517. 

28. Demurrer, right to withdraw before judgment on. Smith vs. 
Hornsby et al., 552. 
29. Intimation of ruling not prevent withdrawal. Ibid. 

. Charge, exception to must specify errors. Heard vs. State, 597. 

. Long extract of charge excepted to, errors must be specified. 
Ibid. 

. Damages for frivolous appeal. Patillo vs. Mayer & Glauber, 715. 

33. Point not made below, not raised here. Wostenholms vs, State, 
720. (See No. 4 above.) 


34. Reinstate case dismissed at previous term, motion to, refused. 
Bleyer et al. vs. Old Hickory Dist. Co., 724. 


35. Especially after judgment entered and remitter sent. did. 
. Filing briefs or oral argument at first term necessary. bid. 
. Fast writ of error, none to refusal to dissolve injunction. Ibid. 


. Both parties moving for new trial, granted on one motion, re- 
fused on other, exception by latter dismissed. Parker vs. 
Dorsett, gdn., 727. 

. Service of bill of exceptions must appear on or attached to. 
Akerman, ex’2, 08, Neel, rec’r, 728. 
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. Aliunde evidence of service inadmissible. bid. 
. Bill of review, none in Supreme Court. Platen in re, 728. 
. Service of bill of exceptions acknowledged after filing, dis- 


missed. Johnson, neat friend, vs. City of Atlanta, 728. 


. Pleas dismissed, not final judgment. Continental Nat. B’k et 


al. vs. Folsom, 728. 


. Approved brief necessary. Sproull et al. vs. Walker et al., 729; 


Kleckiey vs. Armstrong, 730; Head vs, Sticher, 731. 


. Approved ‘‘ subject to correction,” not sufficient. Sproull os, 


Walker et al., 729. 


. Case continued, not reinstated and set by agreement. Head 


vs. Bridges et al., 729. 


. Copy of evidence below must be brought up. Warnock vs. Kil- 


patrick, adm’r, 730. 
Originals brought up in bill of exceptions, dismissed. bid. 


. Affidavits as to newly discovered evidence, how brought up. 


Ibid. 


. Valid exception to final judgment necessary as basis of other 


exceptions. Harrell vs. Tift, 730. 


. Exception alone to rejection of testimony not good. bid. 
. Reinstated, case dismissed for want of prosecution, will not be, 


where diligence not used. Osborne vs. Hale, adm’r, 731. 


53. Certificates to bill of exceptions how identified. Masland, Jr., 


et ux. vs. Kemp et al., 786. 


54. Dismissal of bill in nature of non-suit, evidence necessary here. 


Ibid. 


55. Continuance to make parties refused, laches in issue, evidence 


necessary here. bid. 


56. Election to pursue land or money required, evidence necessary 


57. 


58. 


59. 
60. 
61. 


62. 


to determine exception. bid. 

Evidence rejected, other evidence necessary on exception to. 
Ibid. 

Demurrer, striking plea, etc., determined without evidence. 
Ibid. 

Evidence, when necessary. Ibid. 

Writ of error, what constitutes. did. 

Interlineations and erasures in bill of exceptions, effect of. 
Ibid. 

Terminate litigation, duty of Supréme Court. Hull, ev’r,v. 
Harris, 838. 


PRESCRIPTION. 


1. 


Under facts of this case, good. Montgomery et al. vs. Trustees of 
Masonic Hall, 38. 
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2. Presumption of grant arising from prescription. Ibid. 
3. Perfect in this case. HEdwards et al. vs. Worley, 667. 
4. Public road, prescription as against. Jones vs. Williams et al., 
comm’ rs, 704. 
. Possession, as basis of, what necessary. Rider et al. vs. Waters 
et al., ex’rs, 716. 
6. Taxes, payment of, as affecting prescription. did. 
. Color of title, what is. Montgomery et al. vs. Trustees Mas. Hall, 
38; Trustees Vhester Church vs. Blount, ex’r, 779; Norris et al. 
vs. Dunn et al., 796; Veal et al. vs Robinson, 809. 
. Year’s support set apart to some of children, prescription runs 
against others. Norris et al. vs. Dunn et al., 796. 
9. Adverse holding of wife against husband. Veal et al. vs. Robin- 
son, 809. 
10. Fraud, effect on prescription. Jd. 


PRESUMPTIONS. 
1. Order for administrator’s sale granted, all necessary facts pre- 

sumed shown, including administration Roberts, prst., vs. 
Martin et al., 196. 

. Common law prevails in other states, unless contrary appears. 
Woodruff & Co. vs. Saul, 271. 

. Charge not set out correct. Stewart & Powell vs, Head, 449. 

. Charge contains nothing different from what is set forth. bid. 


. Illegal action by governor not presumed. Lewis et al. 0s, Board 
of Comm’rs, etc., 486. 


. Intends natural and necessary consequences of act, every per- 
son. Freeman vs. State, 736. 


. Of innocence. Ibid. 
. Fraud not presumed. Norris et al, vs. Dunn et al., 796. 


- Possession is whose, where husband and wife live together, 
(passim). Veal et al. vs. Robinson, 806. 


PRINCIPAL AND AGENT. 


1. Agency proved by ratification, facts must be known to princi- 
pal. State vs. S. W. Railroad, 11. 

2. Auctioneer’s memorandum of sale of land sufficient written 
contract. Jackens vs. Nicolson, 198. 

3. Married woman cannot be surety. Howard vs. Simpkins et al., 
322. 


4: Married woman signing note, negotiated, good, though in fact 
surety. Ibid. 
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5. Purchase by agent, seller knowingly elects to credit him, cannot 
recover from principal. Miller vs. Watt & Walker, 385. 

6. Purchase by agent for principal, but unknown to seller, who 
credits agent, may recover of principal on discovery. Ibid. 

7. Note of ‘‘R., agent,’’ is personal note; aliter of ‘‘R., agent 
for wife.’’ Rawlings vs. Robson, 595. 

8. Signing for another without authority, agent personally liable 
Ibid. ‘ 

9. Note of agent is not payment of principal’s debt, unless so 
agreed. Ibid. 


10. Authority to sign implied from not pleading non est factum. 
Ibid. 


PRINCIPAL AND SURETY. 


1. Illegality by both, to fi. fa., on county treasurer’s bond, both 
bound by auditor’s report. Lewisvs. Board of Comm’rs, etc., 
486. 


2. Bond of county treasurer absolute on face, surety cannot plead 
that it was to be signed by other sureties before binding. 
Ibid. 

3. Same: estopped, sureties are, from setting up agreement with 
ordinary, after principal has received commission and col- 
lected public revenue. Ibid. 


4. Trustee’s bond bound for delivery to remainderman after end 
of lifeuse. Haddock et al. vs. Perham, ord’y,etal., 572. 

5. Discharge sureties, decree against trustee does not. Ibid. 

6. Decree against trustee is prima facie evidence against sureties. 
Ibid. 

7. Discharge sureties, delivery of property awarded to trustee 
does not. Ibid. 


8. Draft unaccepted, third party signing name on face is surety. 
Patillo vs. Mayer & Glauber, 715. 


9. Custody of defendant taken by sheriff on request of surety on 
bond during trial, no new trial. Turner vs. State, 765. 
PRODUCTION OF PAPERS. See Notice, 8. 
PROHIBITION. See Equity, 6. 
PROMISSORY NOTES. 


1. Fine for misdemeanor, note given to solicitor general, not 
illegal. Blain et al. vs. Hitch, 275. 

2. Negotiable, if payable to order, though title to property re- 
served until payment. Howard vs. Simpkins et al,, 322. 
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. Bona fide indorsee before due not subject to equities between 
parties. Ibid. 

. Notice to indorsee of defence, reservation of title is not. bid. 

. Bona fide indorsee not protected from plea of infancy. bid. 

. Infant, note of for buggy not good. bid, 

. Married woman, could not give or ratify promissory note, at 
common law. Ibid. 

. After coverture could not ratify except on new consideration. 
Ibid. 

. Married woman may ¢ontract in Georgia, except to become 
surety, or assume or pay husband’s debts. Jbid. 

. Married woman signing as joint maker and note passing to bona 
jide purchaser, protected, though she was in fact surety. 
Tdi. 

. Two makers sued, one tacitly permits judgment against the 
other, cannot afterwards object. Merritt vs. Bagwell, 578. 

. Fraud, note procured by, good in hands of indorsee for value 
before due and without notice. did. 

3. Same: note traded for personalty, maker could not compel in- 
dorsee to rescind trade, nor to hold property and litigate with 
purchaser. bid. 

. No agency indicated, maker personally bound. Rawlings vs. 
Robson, 595. 

. “R., adm’r,”’ or “‘guardian,”’ or ‘‘agent’’ binds personally. Jdid. 

. “R., agent for wife,’’ note signed, binds wife, if authorized. 
Ibid. 

. Authority to .sign admitted by not pleading non est factum. 
Ibid. 

. Payment of debt, giving note is not, unless so agreed. bid. 

. Substituted debtor agreeing to pay part of note, payment of 
note not necessary before suing. Sapp vs. Faircloth, 690. 

. Purchase money, note of husband given in part for land, with 
deed to wife is not. Semble. Haynie vs. Watson, 707. 

. Draft unaccepted, with name of drawer and third party written 
across face, is promissory note. Patillo vs. Mayer & Glauber, 
715. 

. Same: surety, third party signing is. bid. 


See Contracts, 6. 


PUBLIC POLICY. 
1. Support of widow and minor children, provision for favored. 
Rakestraw, ez’z, vs, Rakestraw et al., 806. 
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QUARANTINE. See Railroads, 29. 


RAILROAD COMMISSION. 
1. Constitutional. Georgia R. R. et al. vs. Smith et al., comm’rs. 
et al., 694. 
2. Not legislative but executive officers. bid. 
3. Rules adopted by, legal. bid. 


RAILROADS. 


1. Taxation of, returns, assessment and rule of valuation. State os. 
BS W.&. B., 11. 

2. Southwestern Railroad, taxation of under its charter. Ibid. 

3. Right of way taken and road built at large expense, not then 
enjoined till payment of damages. Griffin vs. Aug. & K. R. 
R., 164. 

4. Remedy at law by this charter. bid. 

5. Unobstructed track, railroad entitled to. (Hall, J.) Central R. 
R. vs. Brinson, 207. 

6. Trespasser on track, liable for wanton or malicious injury to or 
gross negligence. (Hall, J.) bid. 

7. Contributory negligence diminishing damages; negligence 
of injured person causing injury, or failure to use ordinary 
diligence to avoid same, preventing recovery, doctrine dis- 
cussed. (Mall, J., and Jackson, C. J.) Ibid. 

8. Presumption against railroad, and how rebutted. bid. 

9. Age of person injured as affecting diligence required. Ibid. 

10 Diligence, rule of varies with facts of each case. bid. 

11. Walking on or approaching track, right of engineer to presume 
that person will leave track or stop; except when. (Hall, J.) 
Ibid. 

12. Walking on track, with and without permission, effect on re- 
covery for injury discussed. Ibid. 

13. Walking on track, permission or right not presumed from fre- 
quent repetition. (Hall, J.) Ibid. 

14. Walking on track, can railroad give right of? (Hall J.) Did. 

15. Diligence required as to persons on track and as to passengers 
on train discussed. (Jackson, C.J.) Ibid. 

16. Signal, failure to give, not contributing to injury, not cause re- 
covery. (Hall, J.) bid. 

17. Diligence and negligence are for jury (Jackson, C.J.) bid, 

18. Ordinary diligence must be shown to defeat recovery against 
railroad for injury to person or property. W. & *. R. R. v8. 
King, 261. 
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19. 


23. 
24. 
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‘* Full measure of care and diligence—all that could be ex- 
pected,’’ charge too strong. Ibid. 


. Negligence for jury; charge not instruct that running above 


speed fixed by ordinance was. Ibid. 


. Homicide by negligence of co-employé, rule that it must be a 


crime not apply. Central Railroad vs. Roach, 434. 


. Leasing road, cars, etc., lessor liable for negligence of lessee. 


Singleton vs. S. W. Railroad, 464. 
Charter powers strictly construed. Ibid. 


Franchise not alienated, mortgaged or leased so as to free from 
liability, without special grant of power. Ibid. 


25. Lease, legislative consent to, not alone free lessor from liabil- 


ity. bid, 


26. Through ticket, road selling, liable to end of line. Central Rail- 


31. 
32. 
. Command of superior employé not relieve. Ibid. 
34. 


36. 


37. 


39. 


road vs. Combs et al., 533. 


- Notice of limit of liability to own line, not relieve. Ibid. 
. Through ticket, failure of transportation to terminus, measure 


of damages. bid. 


. Quarantine stopping passage, no recovery. bid. 
. No negligence shown in suit by injured employé, non-suit. Bell 


vs. W& A. Railroad, 566. 
Employé showing own negligence, non-suit. Ibid. 
Dangerous tool knowingly used, no recovery. Ibid. 


Service on non-resident railroad by posting notice constitutional. 
Nashville & C. Railroad vs. McMahon, 585. 


. Insecure stove in car damaging flagman. Atlanta, etc., Rwy 


vs. Ray, 674. 

Knowledge or reason to know condition, necessary to make 
liable. Ibid. 

Machinery, etc., duty of company to select and oversee. Ibid. 

Patent defect in stove, flagman failing to notice or report, no 
recovery. Ibid. 


Employé out of usual place when injured, onus to show duty 
at place where hurt. Ibid. 


. Judge not disqualified from presiding by formerly owning stock 


or being director. Johnson, ex’x, vs. Marietta, etc., Railroad, 
712. 

See Parent and Child,1; Railroad Commission; Corporations, 
18, 19. 


RELIGIOUS CORPORATIONS. See Trusts and Trustees, 16, 17. 
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REMAINDER. See Astates, 3,4, 5, 8. 
RENEWAL. See Limitations, 4. 


RES ADJUDICATA. 

1. By Supreme Court in former decision. Gray vs. Conyers, adm’r, 
349. 

2. Covers facts pleaded or which might have been. Hightower et 
al, v8. Cravens et al., 475; Smith vs. Hornsby et al., 552. 

3. Demurrer containing general ground sustained, bars future bill. 
Ibid. 

4. Demurrer overruled, plea setting up no facts but same proposi- 
tions, stricken. Haddock et al. vs. Perham, ord’y, for use, et al., 
572. 

5. Abatement, former recovery pleaded in. Merriit vs. Bagwell, 


578. 
RESPONDEAT SUPERIOR. See Master and Servant, 6. 


RICHMOND COUNTY. See Constitutional Law, 28. 


ROADS AND BRIDGES. 

1. Work roads, refusal to, commissioners may fine for and im- 
prison for non-payment. Singleton vs. Holmes et al., comm’rs, 
407. 

2. Fence placed across road in subordination to right of public, 
lapse of six years no ground to enjoin removal. Jones vs. 
Williams et al., comm’rs, 705. 

3. Non-user of road not work forfeiture. bid. 

4. Discontinued, how road may be. bid. 

5. Opening more direct road not alone discontinue old road. Ibid. 

6. Rockmart, authorities seem to have had no jurisdiction in this 

case. Ibid. 

7. Against county for bad bridge, constitution of 1877 not affect. 
Moreland vs. Troup County, 714. 


See Streets and Sidewalks. 
ROCKMART. See Roads and Bridges, 6. 


RULES OF COURT. See Attorney and Client, 9. 


SALES. 


1. Mistake on one side and fraudulent advantage taken by other, 
= relief in equity. Shelton & Co. vs. Ellis et al., 297. 
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2. Under decree, chancellor may order reported for confirmation, 
and may refuse same. Holmes, trustee, et al vs. Harris et al., 
309. 


3. Purchaser with notice takes subject to confirmation. Ibid. 

4. Fraud, to avoid sale, must be before and relied on. Wright os. 
Zeigler Bros., 501. 

5. Fraud of vendee against others than vendor immaterial. bid. 


6. Declarations of purchaser after assigning goods, not annul sale. 
Ibid. 
7. Election to affirm and enforce sale or rescind for fraud. Ibid 


8. Delivery of personalty to consummate sale, what sufficient. 
Merritt vs. Bagwell, 578. 


9. Consummated, and note traded before due in part payment, 
maker cannot compel indorsee to rescind, though note pro- 
cured by fraud. Ibid. 


10. Implied warranty, suitableness of goods. Barry & Oo. vs. Usry 
et al., 711. 


11. Power to order sale of trust estate includes power to allow 
mortgage. Weems, trustee, vs. Coker, 746. 


12. Estate sold to support life tenant and minor remaindermen, 
court of equity may order. Rakestraw, ex’z, vs. Rakestraw et 
al., 806. 

13. Public policy as to. Did. 


SAVANNAH. See Municipal Corporations, 14. 
SCIRE FACIAS. 


1. Former sei. fa., pendency of, not pleaded in abatement. Heath 
et al., adm’rs, vs. Bates, 633. 
SERVICE. 


1. On non-resident railroad by posting notice beside track and 
mailing to president. Nashville & C. R. R. vs. McMahon, 585. 


2. Acknowledged before filing sufficient to proceed to judgment. 
Langford vs. Driver, 588. 


See Practice in Supreme Court, 7-11, 39-40, 42. 


SET-OFF. 
1. Plea of, no notice to plaintiff required. Lewis os. Wall, 646. 
See Husband and Wife, 8-9; Estates, 5. 
SHERIFF. 


1. Charge for bringing prisoner to court and returning to jail, 
sheriff can only once. Sapp, sh’ff, vs. Rozar, ord’y, 723. 
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SOLICITOR GENERAL. See Promissory Notes, 1. 
SPECIFIC PERFORMANCE. See Hguwity, 7, 8. 


STATUTE OF FRAUDS. 
. Money furnished T. on credit of W., is original debt of W., and 
not within statute. Davis. ree’r, vs. Tift, 52. 
2. Consideration of written promise to pay debt of another in- 
quired into. bid. 
3. Consideration, if none, promise to pay pre-existing debt of an- 
other is nudum pactum. Ibid. 


_ 


4. Alite:, if promise was inducement to loan. bid. 


5. Auctioneer’s memorandum of sale of land, binds parties. Jack- 
en8 v8. Nicolson, 198. 


6. Assignment of open account must be in writing. Daniel & CQ. 
vs. Tarver et al., 203. 


7. Substitution of one debtor for another not within statute. How- 
ell vs. Field, 592; Sapp vs. Faircloth, 690. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STREET CAR. See Damages, 9, 12. 


STREETS AND SIDEWALKS. 


1. Embankment in street unprotected, runaway horse going over. 
City of Atlanta vs. Wilson, 714. 

2. Assessment for paving, etc., on adjoining owners, legal. Hay- 
den et al. vs. City of Atlanta et al., 817. 


See Municipal Corporations, 3, 4-9, 10. 
SUBPCENA. See Witness, 2.. 


TAX. 


. South-western Railroad and branches subject to what rate. 
State vs. 8S. W. Railroad, 11. 

2. Assessment on same, how made. Ibid. 

3. Agreement of attorneys as to valuation. Ibid. 

4 

5 


_ 


. Compromise fi. fa., attorney general cannot. Ibid. 
. Compromise or release tax, governor cannot. Ibid. 


<_< eEEee 





INDEX. 
See pee I BE, reo N eS NE I 


_ Reassessment when necessary, and how made. Ibid. 
. Assessment by jury when case before them. Ibid. 
. Assessments where property undervalued. bid. 
. Assessment of corporate property under acts of 1877 and 1878. 
Ibid. 
10. Railroad and branches, value how determined. bid. 
11. Interest, taxes do not bear, except in certain cases. Ibid. 


12. Payment of as affecting prescription. Rider et al. vs. Waters 
et al., ex’rs, 716. 


13. Business tax, classification, power of city of Savannah as to. 
Wilder & Co. vs. Mayor, etc., of Savannah, 760. 

14 Businesses, one person conducting several. Ibid. 

15. Custom as affecting same. Ibid. 

16. Partnership, power to tax, each member taxed. Ibid. 


17. Assessment for improving street, on owner of adjoining property, 
is nottax. Hayden et al. vs. City of Atlanta et al., 817. 


TENNESSEE. See Limitations, Statute of, 8. 
TIMBER. See Trespass, 3; Injunction and Receiver, 12. 
TIME. See Certiorari, 2; New Trial, 5,7; Jury and Jurors, 9. 


TITLE. 


1. Color of, unauthorized deed from husband or trustee is. Mont- 
gomery et al, vs. Trustees of Masonic Hall, 38. (See Nos. 16, 
18, 19 below.) 


. Adjoining owners, easement for lateral support. did. 
. Party wall, tenancy incommonin. Jbid. 
. Trust for lives, with contingent remainder over, sale under 


order of chancellor, with consent of holders of vested estates, 
good. Schley, ex’r, et al. vs. Brown, 64. 


. Bona fide purchaser protected, though judgment defective or 
incorrect, or sale doubtful or irregular. bid. 


. Administrator’s deed and order for sale show title ; letters need 
not be produced. Roberts, prst., vs. Martin et al., 196. 


- Parol gift of land to son not completed, judgment against donor 
attaches. Hughes et al. vs. Berrien, adm’r, et al., 273. 


. Donee not a bona fide purchaser for value so as to invoke four 
years’ statute. bid. 


. Colored persons, though free, could not buy or own or acquire 
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a beneficial interest in realty in Augusta in 1858 and 1859 
Planters L. & Sav. Bk..vs. Johnson et al., 302. 


. Same: paying part of purchase money, taking receipt showing 
fact, and dying passed nothing to his heirs. bid. 


. If aliter, surviving wife taking deed in her own name, holding 
for twelve years and selling to bona fide purchaser without 
notice, title good as against heirs. Ibid. 


. Exchange of land and possession gives perfect equity. Temples 
vs. Temples et al., 480. 

. Same: is superior to prior parol sale and payment, unknown. 
Ibid. 

. Homestead under Code, §2040, title remains in debtor, in- 
cumbered with use. Gresham vs. Johnson et al., 631. 


. Summary proceeding to restore possession of receiver, title not 
determined on. Wikle, rec’r, vs. Silva et al.,717. 


. Color of title, deed to trustees or cestuis que trust, is. Trustees 
of Chester Church vs. Blount, ex’r, et al.,779. (See Nos. 18 and 
19 below.) 


- Common grantor, title in not proved in ejectment. Sellars vs. 
Cheney, adm’r, 790. 


. Color of title, setting apart of year’s support to part of family, 
is. Norris et al. vs. Dunn et al., 796. 


. Color of title, what sufficient to constitute. Veal et al. vs. Rob- 
inson, 809. (Colored person in 1858. Planters’ L. & Sav. B’k 
vs. Johnson et al., 302.) (See Nos. 1, 16, 18 above.) 


See Interest and Usury, 2; Sales; Levy and Sale, 11-13. 


TORTS. 


1. Contracts and torts, actions on, compared and discussed. City 
etc., Rwy. vs. Brauwss, 368. 


2. Contract imposing duty, breach may be tort. Ibid, 
See Damages. 


TRESPASS. 


1. Diligence required of railroad towards trespasser. Central R. 
R. vs. Brinson, 207. 


2. Enjoined when. Powell vs. Cheshire, 357; Strickland et al. vs. 
Griffin et al., 541. 
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3. ‘* Mill timber,’’ suit for damages to, damage to trees not suf- 
ficient. Graham vs. Sellers, 720. 


See Venue, 3. 


TRUSTS AND TRUSTEES. 


1. Color of title, unauthorized deed from trustee is. Montgomery 
et al. vs. Trustees of Masonic Hall, 38. 

. Sale of trust for lives with contingent remainder, under order 
of chancellor and consent of holders of vested interests, good. 
Schley ex’r, et al. vs. Brown, 64. 

. Contingent remaindermen not necessary parties. Ibid. 

4. Charge on life estate in nature of trust, deed which creates. 
Maxwell vs. Hoppie et al., 152. 

. Power to change trustee with approval of chancellor not alter 
this construction. bid. 

. Assignment for creditors, latter are cestuis que trust, and have 
relief in equity for waste or mismanagement. Cohen & Co. 
et al. vs. Morris & Co. et al., 313. 

. Subjecting trust estate at law, what necessary. Vason & Davis 
vs. Gardner, trustee, 517; Beckwith, trustee, vs. McBride & 
Co., 642. 

. Suit against trustee, no recovery against him individually. Jdid. 

. Bond, breach of, jurisdiction over in court of law. Haddock et 
al, v8. vs. Perham, ord’y, for use, et al., 572. 

10. Trust for life with remainder over, duty of trustee to deliver to 
remaindermen. Ibid. 

11. Same: bond covers duty of delivery to remaindermen. Ibid. 

12. Decree against trustee not bar suit on bond. did. 

13. Decree against trustee prima facie evidence against sureties. 
Ibid. 

14. Discharge sureties, delivery to trustee of property awarded 
to him, does not. bid. 

15. Subjecting trust estate at law, not suit as to title to realty. 
Beckwith, trustee, vs. McBride & Co., 642. 

16. Church lot not subjected for gas fixtures bought by vestry with- 
out trustee. bid. ; 

17. Church trustee, can he charge lot for gas fixtures? Quexre. Ibid. 

18. Tenancy in common. with trust during minority of children, 
will which created. Edwards et al. vs. Worley et al., 667. 

19. Mortgage trust estate, power to, grantedat chambers. Weems, 
trustee, ve. Coker, 746. 
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VENDOR AND PURCHASER. 


1. Bona fide purchaser of trust property under incorrect judgment 
or irregular sale protected. Schley, ex’r, et al. vs. Brown, 64. 
. Bona fide purchaser, protected under four years’ statute, son, 
under parol gift, is not. Aughes etal. vs. Berrien, adm’r, et al., 

273. 

Bona fide purchase without notice from widow, who held title 
and possession for twelve years, takes .against heirs of de- 
ceased husband who bought, paid part of purchase money 
and took receipt showing same. Planters’ L. and Sav. B’k 
v8. Johnson et al., 302. 

. Suit against vendor after sale to bona fide purchaser, not affect 
latter. Ibid. 


. Redemption of land recovered for non-payment of purchase 
money allowed on payment. Hightower et al. vs. Cravens et 
al., 475. 

}. Exchange of land and taking possession gives perfect equity. 
Temples vs. Temples et al., 480. 

. Prior equity without notice yields to exchange and possession, 
and no ground for rescission. bid. 

. Promissory note obtained by fraud, traded before due, for per- 
sonalty, maker cannot compel indorsee to rescind trade or 
hold property and litigate with purchaser. Merritt vs. Bag- 
well, 578. 

. Possession, to relieve against judgment, must be actual. Phini- 
zy & Clayton vs. Porter et al., 713. 


. Possession, what insufficient. bid. 


. Bona fide purchase without notice and four years statute not ap- 
ply where purchase is before judgment. Nichols os. Whelchel 
et al., 719. 


See Promissory Notes, 3-5, 10; Debtor and Oreditor, 16-17; 
Sales. 


-VENUE. 


1. Bill in equity, except to enjoin proceedings, venue is county of 
residence of substantial defendant. Edwards et al. vs. Kilpat- 
rick, adm’r, et al., 328. 

2. Administrator refusing to sue, not give venue in his county. 
Ibid. 


3. Enjoining trespass on land, venue is residence of defendant. 
Powell vs. Cheshire, 357. 


4. Hearsay as to county line. Wimbish vs. State, 718. 
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5. Criminal case, venue proved beyond reasonable doubt. bid. 


VERDICT. 


1. General damages for personal tort not written down to specified 
amount and new trial refused; aliter, where there is special 
measure of damages. Sav., Fla. d W. Rwy. vs. Harper et uz., 
119. 


. Amended to conform to declaration ; or illegal part written off. 
Steed vs. Cruise et al., 168. 


. Reasonable construction given to, and not avoided except from 
necessity. Jbid.; Carter, sung. ptnr., et al. vs. Lipsey, 417. 


. “‘ Attorneys’ fees,’’ added to verdict for damages, is without 
meaning and written off. City, etc., Rwy. vs. Brauss, 368. 


. Logical inference, verdict may rest on. Miller vs. Watt & 
Walker, 385. 


6. Open account with personal service, verdict without proof- 
Fryer vs. Cole & Co., 687. 


VOLUNTEERS. See Judgments, 3. 


WAGES. See Garnishment, 4. 


WAIVER. 


1. Right of appeal to courts, do members waive, by joining associa- 
tion where by-laws provide for reference to committee? 
Quexre. Harrington vs. Workingmen’s Ben. Ass’n, 340. 


2. Rule nist waived by presence and participation in hearing. 
Rogers vs. Cherokee, etc., Co., 717. 


WARRANTY. 


1. Implied that goods sold are suitable for purpose. Barry & Co. 
vs. Usry et al., 711. 


WILLS. 


1. Life use to daughter with remainder to her surviving children 
for life and contingent remainder over to children of testator’s 
grandchildren, will construed to create. Schley, ex’r, et al. vs. 
Brown, 64. 

2. Lost will, how probated. Mosely et al. vs. Carr et al., adm’rs, 
333. 


3. Evidence, will proved in common form, admissible in. Peters 
et al. vs. West, gdn., et al., 343. 
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. Conclusive, if unattacked for seven years, will proved in com- 
mon formis. bid. 


. Life use, with remainder in fee, and executory devise if re- 
mainder failed, will which created. Haddock et al. vs. Perham, 
ord’y, et al., 573. 


6. Tenancy in common, with trust for children during minority, 
will construed to give. Edwards et al. vs. Worley, 667. 


. Posthumous child revokes will. Hart vs. Hart, 764. 
. Posthumous child revokes administration under will. Ibid. 


. Life estate with remainder over, will construed to convey. 
Rakestraw, ex’x, vs. Rakestraw et al., 806. 


10. ‘‘Control’’ for life, not given right of sale. Ibid. 


WITNESS. 


1. Subpcenaed under wrong name, not ground for new trial, as 
newly discovered evidence. Sav., Fla. & W. Rwy. vs. Har- 
per et ux., 119. 


. Subpcena duces tecum to warrantor reaches deed placed by him 


in hands of attorney employed by him to defend warrantee. 
Steed vs. Cruise et al., 168. 

. Mistake claimed by witness answering clearly and as he had 
before stated, no new trial. Maddox etal. vs. Oxford, 179. 


. Leading allowed where witness unwilling or contumacious. 
Durham vs. State, 264. 

. Leading not allowed simply because female witness excited. 
Ibid. 

. Impeached, whether witness is, forjury. Ford vs. State, 722; 
Lurner vs. State, 765. 


- Newly discovered witness, character, etc., must be shown. 
Hutchins vs. State, 524. 


8. Absent from state, as ground for continuance. Turner vs. State, 
765. 


9. Character for veracity proved by reputation where he formerly 
lived. Ibid. 


WORDS AND PHRASES. 
1. ‘‘Appurtenance’”’ shown by parol whatis. Imboden et al. vs. 
Etowah, etc., Co., 86. 
2. ‘‘Three months’”’ construed. W. & A. R. R. vs. Carson, 388. 


3. ‘*And”’ instead of “‘or,’’ by clerical error. Heard vs. State, 597, 
601. 





. “Judgment” or ‘‘verdict’’ on open account by default. Fryer 
v8. Cole & Co., 687. 


. “Court costs’’ include what. Osborn vs. Osborn, 716. 
. ‘Until’ includes time named. Rogers vs. Cherokee, etc., Co., 717. 


. “Set up defence,’’ of legal fence, need not be by special plea. 
Arnold vs, State, 723. 


. ‘‘Authorize’’ and ‘‘require’’ verdict, compared, Turner vs. 
State, 765. 


. “‘At issue’ in ejectment case, when parties are. Wimberly et 
al. v8. Mansfield et al., 783. 


. “Writ of error,’”’ what constitutes. Masland, Jr., et ux. vs Kemp 
et, al., 786. 


- “‘Control’’ estate for life, not include power of sale. Rakestraw, 
ex’2, v8. Rakestraw et al., 806. 


YEAR. See Jury and Jurors, 9. 
YEAR’S SUPPORT. 


1. Lapse of time before application and use of place by widow is 
ground for resistance. Goss vs. Greenaway et al., 130. 


. Judgment granting not collaterally attacked, except for want 
of jurisdiction apparent on face of record. Ibid. 


. Notice of application to representative of estate necessary ; if 
none, no notice. Ibid. 


. Sale by widow of land set apart for support of family, is good. 
Steed vs. Oruise et al., 168. 


. Order for sale, has ordinary any power to grant? Quare. Ibid. 


. Continuance of support, where estate kept together more than 
one year. Woodbridge vs. Woodbridge, gdn., et alt, 734. 
- Debts, absence of, need not be alleged; matter for objection. 
_ Did. - 
. Some of children only mentioned in proceedings, effect. Nor- 
ris et al. vs. Dunn et al., 796. 
. Color of title, setting apart is. bid. 


. Fraud not presumed from failure to mention some of children. 
Ibid. 





ERRATA. 


On page 85, at beginning of eleventh line, for ‘‘George Schley’s 
will,’ read ‘‘Governor Schley’s will.’’ 


On page 569, head-note 3, for ‘‘mortgage on realty,’’ read ‘‘mort™ 
gage on personalty.”’ 
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